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Welcome to the SLSA Annual Conference 2008

On behalf of the SLSA, welcome to the 2008 Annual Conference.  We are very pleased that the University of Manchester is hosting this event. The streams and keywords this year follow the traditional themes but also include the interesting work being undertaken in the Law School in, for instance, regulation, governance and bio-ethics. 

One of the strengths of socio-legal research is its interdisciplinarity. The Annual Conference offers opportunities to gain ideas, support and inspiration from others working in similar areas. The launch of the LERSNet website and the special panel on computer assisted analysis of qualitative data sources will provide support for those wanting to develop their empirical research skills and underlines the commitment of the SLSA to supporting socio-legal researchers in their work.  Perhaps as importantly, the social events taking place over the next few days offer a chance to renew acquaintances in the socio-legal community and to establish new contacts and friendships. 

Thank you to those who have organised the conference and to those of you who are contributing to what, I am sure, will be a successful and enjoyable event. 

Professor Sally Wheeler

Chair of the Socio-Legal Studies Association

___________________________________________________________

I am delighted to welcome members of SLSA to the University of Manchester for their 2008 conference.  The conference provides a unique opportunity for the UK socio-legal community to come together, discuss each others work and, no doubt, have a sociable couple of days.

Socio-legal scholarship has a major and growing role in our School of Law.  We have almost thirty colleagues who have a significant socio-legal component to their research.  A socio-legal perspective is present at all levels of teaching in the School but particularly at the postgraduate level.  A gathering such as the SLSA conference is thus in sympathy with our own day-to-day activity.

I hope that participants find their stay in Manchester not only intellectually stimulating but an enjoyable social experience.

Professor Frank H Stephen

Head of School of Law    
___________________________________________________________

As Dean of the Faculty of Humanities, I am delighted to welcome the Socio-Legal Studies Association to Manchester. 

Law has been studied at the University since 1872. Since then many of our staff have been at the forefront of legal and policy development. With the birth of the new University of Manchester in 2004, criminology moved into the Law School and many members of the Law School now undertake socio-legal research and teach from this perspective. 
The University's history is closely linked to Manchester's emergence as the world's first industrial city. Whilst you are here, you will see many of the landmarks of Manchester’s history, in particular during the Conference Dinner at the Town Hall. The newly restored John Rylands University Library at Deansgate is also worth a visit, for its magnificent architecture as well as its internationally renowned special collections.

By 2015 the University of Manchester aims to be one of the top 25 universities in the world.  You will see a lot of building work going on around you as a result of the university’s investment in Manchester’s future as a world class research environment.  Many of the Faculty’s chosen research themes will be of interest to socio-legal scholars: (Governance; Culture, Identity and Change; War and Security) and we are proud of three important initiatives: Brooks World Poverty Institute launched in 2005, chaired by Nobel Laureate Professor Joseph Stiglitz; the Harvard-Manchester Initiative on Social Change established in 2006, involving the appointment of the world-renowned political scientist Professor Robert Putnam; and, of direct relevance to the Socio-Legal Studies Association, the establishment within the School of Law in 2007 of the Institute for Science, Ethics and Innovation with the appointment of Nobel Laureate Sir John Sulston, which builds on the work of an outstanding group of legal and philosophical scholars in the School of Law working on issues in bio-ethics and related fields.

I am sure that over the next few days you will get a sense of Manchester’s ambitious and dynamic research environment. I hope that you enjoy your time in the city and the university and have a productive conference.

Professor Alistair Ulph

Dean of the Faculty of Humanities

___________________________________________________________

Registration & General Information

___________________________________________________________

Included in your registration pack is a guide to Manchester which contains a map, a list of attractions in and around Manchester and a list of shops in the city centre.

If you require any further information during the conference, please do not hesitate to contact the Conference Registration Desk or to ask one of the student volunteers.

Venue
The conference will be held in the Renold Building. Lunch will be in the adjacent Barnes Wallis Building. 
Conference Registration

The Registration Desk will be open in the Renold Building entrance foyer at the following times:

Tuesday 18 March
11:30 – 14:00
Wednesday 19 March
08:30 – 11.30

Thursday 20 March
08:30 – 11:30 
Delegates should note that name badges must be worn at all times.
Messages

Messages can be left for delegates by telephoning 0161 306 4099 during conference hours.
Messages will be pinned to the message board, which will be adjacent to the registration desk. 
Catering
Coffee and tea breaks will be taken in the exhibition area, C Floor of the Renold Building.  Lunch will be served in the Barnes Wallis Restaurant.  Dinner will be provided as part of your registration package unless you have registered for one day only.  This will be held at Kro 2 on Tuesday evening and the conference dinner will take place at the Manchester Town Hall on Wednesday evening.  The dress code for the conference dinner is smart casual.  

Conference Accommodation (Residential Packages Only)
You can check into your accommodation after 2pm and rooms must be vacated by 10am on the morning of departure.  
Car Parking

The University of Manchester has its own car park located on Charles Street.  Current charges are £10 for 24 hours or £8 for the day.  The top two floors 8 & 9 are security controlled and are locked between 8pm and 7am. 

Access to Internet

There is wi-fi access in the Renold Building. To access this, you should sign up for a username and password at the registration desk.
___________________________________________________________

Conference Programme

___________________________________________________________

	Tuesday 18 March 2008

	9.30-12.30
	Manchester tour (must be pre-booked) 

	11.30-18.00
	Registration 

	12.30-13.30
	Lunch

	13.30-15.00
	Session 1 

	15.00-15.30
	Tea and Coffee 

	15.30-17.00
	Session 2 

	17.00-18.00
	Launch of LERSNet 

	19.00- 
	Drinks and Dinner at Kro 2 

	Wednesday 19 March 2008

	09.00-10.30
	Session 3 

	10.30-11.00
	Tea and Coffee
sponsored by Cambridge University Press 

	11.00-12.30
	Session 4 

	12.30-14.00
	Lunch and SLSA Annual General Meeting 

	14.00-15.30
	Session 5 

	15.30-16.00
	Law & Policy 30th Anniversary Reception,
tea, coffee and cake 

	16.00-17.30
	Session 6 

	19.30- 20.00

20.00-00.00
	Drinks Reception sponsored by the School of Law, University of Manchester 

Conference Dinner at Manchester Town Hall 

	Thursday 20 March 2008

	9.30-11.00
	Session 7 

	11.00-11.30
	Tea and Coffee 

	11.30-13.00
	Session 8

	13.00
	Lunch and End of Conference 


Streams and panels 
The streams and keyword-panels to be held throughout the conference are listed below. This information was correct at the time of going to press. Please use the detailed timetable of presentations, provided along with this programme as the final version. 
Keyword related streams and panels

· Governance
· Poverty and welfare
· Vulnerability
· Participation
· Identities
· Trust
· Histories
· Resistance
· Change

Traditional streams and panels

· Administrative Law (Convenor: Robert Thomas, University of Manchester)
· Criminal Justice (Convenor: Daniele Alge University of Manchester)
· Diversity and Judging (Convenor: Dermot Feenan University of Ulster) 

· Education Law (Convenor: Neville Harris, University of Manchester) 

· Environmental Law (Convenor: Carolyn Abbot University of Manchester) 

· European Law (Convenor: Naomi Salmon, University of Wales, Aberystwyth) 

· Family and Child Law (Convenor: Penny Booth, Staffordshire University)
· Gender, Sexuality and Law (Convenor: Chris Ashford, University of Sunderland)
· Human Rights Practice (Convenor: Paul Gready, University of York)
· Information Technology, Law and Cyberspace (Convenor: Mark O'Brien, University of the West of England)
· Intellectual Property (Convenor: Jasem Tarawneh, University of Manchester) 

· Labour Law (Convenors: Nicole Busby, University of Stirling and Grace James, University of Reading)
· Law and Literature (Convenor: Julia Shaw, De Montfort University) 

· Law, Race, Religion and Human Rights (Convenors: Fernne Brennan, University of Essex and Sharon Hanson Canterbury Christ Church University)
· Legal Education (Convenor: Tony Bradney, Keele University) 

· Maths, Statistics and Scientific Legal Methodologies (Convenor: Dennis Khong, University of Manchester)
· Medical Law and Ethics (Convenors: Glenys Williams, University of Wales, Aberystwyth, and Sarah Devaney, University of Manchester

· Mental Health and Mental Capacity (Convenor: Peter Bartlett, Nottingham University) 

· Regulation, Governance and Corporate Social Responsibility (Convenor: David Williamson, University of Manchester) 

· Regulation, Security and Justice (Convenor:Toby Seddon, University of Manchester)
· Sentencing and Punishment (Convenors: Gavin Dingwall, De Montfort University and Karen Harrison University of the West of England)
· Sexual Offences and Offending (Convenor: Phil Rumney, University of the West of England) 

· Socio-legal Theory and Method (Convenor: Reza Banakar, University of Westminster) 

· Sports Law (Convenors: Ben Livings, University of Sunderland and John O’Leary Anglia Ruskin University)
· Transitional Justice (Convenors: Louise Mallinder and Kirsten McConnachie Queen's University, Belfast and Catherine Turner, University of Ulster)
· Victims in International Law (Convenors: Michelle Farrell and Eadaoin O'Brien, National University of Ireland, Galway)
Special panels

· Re-imagining text books. A round-table session led by Fiona Cownie (Keele University), to give academics and publishers a chance to discuss issues around legal textbooks, including how we use textbooks, what we like and dislike about them, authoring textbooks, and what new developments we would like to see in the textbooks of the future. A range of both academics and publishers have agreed to participate, so there should be some good discussion. Come along and have your say! 
· Computer assisted analysis of qualitative data sources (Angela Melville, University of Manchester). This special session has been organised to introduce new and emerging empirical researchers to some of the practicalities of using computer assisted qualitative data analysis software (CADAS). This session will start with a demonstration of one of the major CADA packages, NVIVO, and will allow researchers an early viewing of the latest version of the software, namely NVIVO8. This will be followed by a presentation by empirical qualitative researchers who have used CADAS to analyse socio-legal data collected as part of a project investigating the regulatory impact on small and medium enterprises. The session will conclude with a debate concerning the relative pros and cons of using CADAS.
· Remedies in public law: Law Commission special session. As part of the Administrative Law stream the Law Commission are holding a special session on remedies in public law. Alex Marsh, who is on secondment as a special adviser to the Commission, will give a paper building upon the Law Commission remedies project. It draws upon a range of literatures - socio-legal, law and economics, public administration and policy analysis - to explore what existing theory and evidence allows us to say about the impact of changing liability. The paper argues that while direct evidence regarding impacts is limited we can piece together a picture from more indirect sources to suggest that we should expect the impact of changing liability to be relatively modest. Or, more precisely, that liability will have an impact upon bureaucratic behaviour in specific contexts. The paper discusses the variables that will shape the extent of the impact of liability and identifies the areas in which our understanding of impacts remains underdeveloped.  Colin Scott (University College Dublin) and Maurice Sunkin (University of Essex) will respond.
· Human Rights Practitioner Forum We have a particularly strong emphasis on Human Rights this year through a number of streams. The Human Rights in Practice stream is offering a special practitioner forum, led by a paper from Bronwyn Byrnes, the research and policy advisor at the International Secretariat of Amnesty International. 
Launch of LERSNet

We are delighted to present the launch of the Legal Empirical Research Support Network (LERSNet) website at the conference.  LERSNet was established by Martin Partington, one of the co-authors of The Nuffield Inquiry into Empirical Research on Law. The Report identified a lack of capacity within the academic community to conduct empirical research. 
The network is designed to support three principal activities to address this gap:

1. Connecting people (i.e. people already involved in empirical legal research)

2. Bringing new people in

3. Creating a one-stop ‘opportunity’ shop
This has been supported by the SLSA’s Executive Committee. Please come along to Room F14 at 5pm on Tuesday.

___________________________________________________________

SLSA Annual General Meeting
The SLSA AGM will take place in F14 from 1.15 – 2 on Wednesday, March 19.  The meeting is open to all SLSA members. Some members of the Executive Committee will be standing down at that meeting and nominations are sought for replacements.
Acknowledgments

___________________________________________________________
Sponsorship

We would like to record our appreciation of the following organisations for their generous donations to the SLSA Conference 2008:

· Cambridge University Press has sponsored the tea break on Wednesday morning
· Hart Publishing has sponsored the T-shirts for our helpers, the book prize and early career book prize
· Journal of Law & Society has subsidised the postgraduate student rate
· Law & Policy are hosting a 30th Anniversary Reception on Wednesday afternoon
· Routledge/Taylor & Francis Group have sponsored the delegate badges
· School of Law, University of Manchester has sponsored the pre-Conference dinner drinks reception
Exhibitors

The exhibition stands will be in the main area of C Floor Reynold Building. We are delighted to welcome the following publishers to the SLSA Conference. 

· Cambridge University Press 

· Hart Publishing 

· Oxford University Press 

· Pearson Higher Education ~ EMA 

· Wiley-Blackwell 

· Routledge/Taylor & Francis Group

Cambridge University Press is generously offering a 20% discount for books ordered at the SLSA conference – see their stand for details.

Special Thanks
We would like to thank all those who have contributed to the organisation of this conference.

Janet Adnams and the ConferCare team gave calm and helpful advice and dealt with the bookings efficiently. 

The stream organisers issued calls for papers and organised their panels capably.

Our student volunteers who have helped both at the conference and with administrative tasks beforehand.

Local artist Michael Gutteridge kindly allowed us to use his painting of the University for our publicity material. If you would like to know more about his work, see www.michaelgutteridge.com. He has an exhibition at The Portico Library and Gallery, 57 Mosely Street, Manchester, M2 3HY (www.theportico.org.uk/gallery.htm) from 1-30 May 2008.
We hope you enjoy the 2008 SLSA Conference. We can now hand over to De Montfort University who are organising next year’s event. We wish them well and hope to see you there.
Hannah Quirk

Caroline Hunter

Angela Melville

Abstracts in alphabetical order

___________________________________________________________
· Carolyn Abbot and David Booton, University of Manchester 

Using Patent Law’s Teaching Function to Introduce an Environmental Ethic into the Process of Technical Innovation




 
Stream: Environmental Law 4
We suggest that patent law be amended so as to demand that applicants disclose, as a condition of grant, the ‘best available technique’ for carrying out the claimed invention.  This amendment, it is argued, would give patent law a useful role in promoting sustainable production by providing an incentive to shift production patterns in line with the concept of sustainable consumption and production (SCP).   Delivering goods and services with lower environmental impacts is commonly acknowledged as a key component of sustainable development, with national governments and international organisations prioritising the SCP agenda.  In recognising the role of patents in promoting innovation and the development of new technologies, we recommend the introduction of an environmental disclosure requirement into the patent application process. In doing so, we emphasise the important teaching and learning functions served by the patent system, and the role that providing access to environmental information can play in achieving environmental protection objectives. We also tackle the most obvious objections to our proposal, in particular those relating to compliance costs and enforcement.   

· Syahirah Abdul Shukor, Keele University

Protecting Children on the Internet: A Comparative Study between English and Malaysian law. 
Keyword 7: Governance, participation and identity: International perspectives


Malaysia in developing the Multimedia Super Corridor (MSC) not only challenged the economy of the country but in many aspects there is social implication to it. In encouraging the usage of the Information and Communication Technology (ICT) especially the Internet in almost every aspect from electronic government, education (the concept of smart school), electronic banking and insurance, etc, it is crucial to examine the social implications to vulnerable group such as children. This paper examines the agenda of child protection on the Internet as declared by the Home Office, United Kingdom in 2001 and the amendment of laws made to protect children such as criminalising child pornography and sexual grooming via the Internet under the Sexual Offences Act 2003. First, the author examines why there have been such agenda in England, or in UK in general? Second, why there is a need to have child protection agenda on the Internet in Malaysia too? Thirdly, what type of protection do we need to address? In discussing the child protection agenda, the author will revisit the United Nations on Rights of a Child in relation to child protection and the Internet. This paper concludes that there is a need to address the importance of legal awareness on children in using the Internet, not only in protecting them from being victim on the Internet but also to promote the agenda of child's participation in matters affecting them.

· Achala Chandani Abeysekara, University of Kent


The polluter pays principle and the global warming regime: Understandings, Misunderstandings and Possibilities 





Stream: Environmental Law 3
The global warming problem is a clear example where setting standards is difficult but critical for achieving desired results. Severity of the problem requires participation from all the countries in a global agreement. Hence, any policy or standard must be articulated in terms of both developed and developing countries. The polluter pays principle is a convincingly adequate soft law instrument that can be used to create long-term plans for a global warming regime involving most of the countries. However, this principle is not explicitly included in the existing global warming regime. This paper examines the possible reasons for this conspicuous absence and investigates the possibilities for using this principle in the global warming regime. 

· Cordelia Agbebaku, Ambrose Alli University, Nigeria 

Gender, Sexuality and the Law in Nigeria 

Stream: Gender, Sexuality and Law 1
No abstract available
· Abdulsalam Ajetunmobi, University of Surrey 

Non-Prosecutorial Approaches to Transitional Justice 
Stream: Transitional Justice 6
Non-Prosecutorial Approaches to Transitional Justice are mechanisms of accountability and redress often adopted by countries moving away from armed conflict (e.g. Rwanda in 1993), dictatorial rules (e.g. Chile between 1991 and 1992) apartheid rule (e.g. South African between 1995-1998) and communist regimes (e.g. Poland in 1989) to democracies. The aims of using these Approaches by countries in transition are (a) to address the legacies of human rights abuses by the ancien régimes, (b) promote justice and reconciliation and (c) bring about institutional reforms. 

Non-Prosecutorial Approaches are distinguished from Prosecutorial Approaches such as the national prosecution in Rwanda, the ad hoc Tribunals in both former Yugoslavia and Rwanda, and the special court in Sierra Leone by virtue of the fact that they are non-judicial processes and are victim-focused in their mode of operations. The outcome is usually in the form of Recommendations to the State authority outlining restitution and reparation, including programmes or assistance necessary to help the victims recover and have a sense of closure, put end to impunity, reconstruct state-citizen relationships and create enduring democratic institutions. 

The paper makes a comparative study of Non-Prosecutorial Approaches to Transitional Justice in (1) Eastern Europe (e.g. Poland, as a case study on Lustration), (2) Latin America (e.g. Chile, as a case study for Truth Commission) and (3) Africa (South Africa, as a case study for reparation programme; Rwandan's gacaca, as a case study for traditional process) post-transition period. The metrics of this comparison are: (a) Democracy building, (b) Reconciliation, (c) Commitment to human rights, and (d) Institutional reforms. 
· Daniele Alge, University of Manchester 
Stream: Criminal Justice 3
Goodyear Indications: Formalised plea bargaining, consensus justice or misguided managerialism? 

This paper examines the use of the advance indication of sentence procedure, introduced by the Criminal Justice Act 2003 and developed by R v Goodyear [2005]. Drawing on my own empirical research, three alternative conceptualisations of the Goodyear indication are considered: a) Goodyear indications as a means of formalising plea bargains and creating a pressure to plead guilty; b) Goodyear indications as an instrumental feature of a type of plea bargain which affords the defendant a degree of control over his or her destiny and amounts to a form of consensus justice; and c) an ineffective managerialist measure which has made little difference to defendants’ decisions to plead guilty, or to sentence discounting. 

· Peter Alldridge,  Queen Mary College, University of London 
Globalization and Money Laundering 

Stream: Regulation Governance and CSR 1

A twenty year moral panic over money laundering has radically altered both the criminal justice system and the financial services industry. The paper describes the role played by the Financial Action Task Force in the formulation both of the prohibitory regime against money laundering and in the instantiation of the regulatory requirements that have been generated around it. The two principal sets of justifications offered by FATF for the international concern about laundering relate to its effects upon economic development and upon the stability of financial institutions. The paper criticises both of those claims and shows some of the implications expansionary dynamic inherent in the AML regime for a globalised law of laundering. It shows that the operation of the laundering rules within the UK is not consistent with the objectives of FATF, and suggests that such inconsistency between the expectations of international bodies and the actions of local prosecutors is inevitable.

· Paul Almond, University of Reading 
Stream: Regulation, Governance and CSR 4
Myths as Normative Challenges to Regulatory Legitimacy 

No abstract available
· Jack Anderson, Queen's University, Belfast 


The Strange Case of Darren Gibson: Nationality, Identity, Sport and the Law 
Stream: Sports Law 1
On 10 April 1998, and after generations of bitter sectarian strife, the Belfast Agreement signalled a constitutional and inclusive settlement for all in Northern Ireland. Article 1(vi) of that Agreement recognises the birthright of all the people of Northern Ireland to identify themselves and be accepted as Irish or British, or both, as they may so choose. Pursuant to Article 15.1 of the regulations governing the application of FIFA's Statutes, the world governing authority for football states that any player holding the nationality of a country is eligible to play for that country.
 
This paper examines the long-running dispute that has festered between the (Northern) Irish Football Association based in Belfast and Football Association of (the Republic of) Ireland based in Dublin, as to whether players born in Northern Ireland should be permitted to play for the Republic. The catalyst for the latest round of this dispute was the recent decision by Northern Ireland-born Darron Gibson to switch allegiance to, and play for, the Republic - subsequently making his senior international debut for the Republic in the Euro 2008 qualifiers. 

This issue, which is again under consideration by FIFA's legal committee, is discussed against the backcloth of nationality, identity and sectarianism without which the history of contemporary sport - and not just football - in Ireland makes little sense. The paper suggests that a solution to the strange case of Darron Gibson might be found in the very policy that underpins the Belfast Agreement - that of “constructive ambiguity”. 

· Besa Arifi, South East European University, Tetovo, Republic of Macedonia 

The role of the victim in international criminal justice 

Stream: Victim in International Law 1
The aim of this paper is to analyze the way the role of the victim developed in the international law and international criminal law justice starting first of all with the evolution of the individual victim's rights from Westphalia 1648 to World War II and continuing with the normative framework of a victim's right to reparation. In this regard, the main international documents dealing with victim's rights will be analyzed. As we shall see, the basic human rights conventions and declarations promote very few rights for the victim. If the American and the European conventions are excluded, the other documents do not provide for an individual's right to redress or receive compensation. On the other hand, the statutes of the two recently funded ad hoc International Criminal Tribunals (the ICTY and ICTR) as well as the International Criminal Court provide in their basic legal documents numerous and very important rights for the victims.
The basic documents defining the concept of the victim will be analyzed starting from the Basic Principles of Justice for Victims of Crime and Abuse of Power (1985) and continuing with the new tendencies in this direction through analyzing the Draft Basic Principles and Guidelines on the Right to restitution, Compensation, and Rehabilitation, for Victims of Gross Violations of Human Rights and Fundamental Freedoms (“Basic Principles of Victim Redress”). The issue of mechanisms for obtaining reparation for victims will be looked at. The problem of secondary victimization while cross-examining the victim in a criminal procedure will also be addressed. 

· Rosemary Auchmuty, University of Reading 
Stream: Legal Education 2
Women Legal Academics in England and Wales - from first lecturer to first professor

Who was the first woman law lecturer in England and Wales? Which department employed her, and when?  What happened to her (and other pioneers) subsequently? Who was the first woman law professor? In what year was she appointed?  You don't know? Come and be surprised … or not.

· Sylvie Bacquet, University of Westminster Stream: Law, Race Religion and Human Rights 4

School uniforms, religious symbols and the Human Rights Act: the ‘purity ring’ case

This article comments on the decision of the High Court in R (on the application of Playfoot) v Governing Body of Millais School (The ‘purity ring’ case) where the Court was asked to rule on whether the schools’ governing body decision not to allow Lydia Playfoot to wear a silver ring as a symbol of her commitment to celibacy until marriage constituted a violation of articles 9 (freedom of thought, conscience and religion) and 14 (prohibition of discrimination) of the European Convention on Human Rights (ECHR). The case raises important issues in relation to religious freedom, schools and their duties under the Human Rights Act (HRA). This article seeks to highlight the extent to which the new legislation has led schools to become increasingly involved in religious matters and discusses some of the problems that may be associated with this approach.  

· Catherine Bamugemereire, University of Surrey 

Locating the Harm in Corruption 


Stream: Regulation, Governance and CSR 5
Corruption in developing countries has taken centre stage due to three main reasons. One being that Developing nations are hugely donor funded with the bulk of their budgets donor-reliant. The continued abuse, misuse, misappropriation and mismanagement of billions of dollars of donor funds has finally started to sound alarming bells. Africa is heading into oblivion: but it's not war, famine and disease strangling development; it's corruption. Despite the ills of corruption some think it is profitable.

That forms of corruption such as embezzlement and illicit enrichment can be constructed both as rational economic activity and as a function of ‘hidden hand’ market forces is suspicious. The possibility that illicit enrichment can be rationalised as a mechanism of resource allocation exposes tension between market efficiency, as it is constructed in political economy terms, and the rule of law. There is an on-going conflict between the maintenance of a system of rules and the internal logic of capital accumulation which encourages market actors to self-maximise. It is a conflict between state-formulated rules as against market pressures.

· Reza Banakar, University of Westminster 

Whose Experience is the Measure of Justice? 
Stream: Socio-legal theory and method 1
Robert Alexy's theory of legal argumentation is among the notable contributions made to mainstream jurisprudence of the last three decades. True to its rational discursive premises, it engages with analytical positivism and natural law theories at the same time. A recent collection of essays edited by George Pavlakos explores Alexy's theory from a number of philosophical standpoints. Although this collection is primarily concerned with aspects of Alexy's work, it nonetheless draws attention to the degree to which mainstream jurisprudence continues to be preoccupied with conceptualising and containing the dual manifestations of law within a rational discourse. Against the backdrop of Pavlakos's collection, this essay argues that theories of law, including Alexy's theory, which reproduce dichotomies (or antinomies), such as facts and values, law and morality, legal certainty and justice, fail to address issues of justice in a satisfactory manner. To construct an empirically viable concept of law which is sensitive to the demands of justice, legal theory needs to transcend beyond positive law's antinomial limits. This can be achieved by bringing into focus the dialectical dependency of facts and norms, law and morality, and the internal and external standpoints.

· Anne Barlow, University of Exeter 




Cohabitation and Law Reform - Conflicting Messages from the Law Commission and Socio-Legal Research? 





Stream: Child and Family Law
The recent proposals from the Law Commission (Cohabitation: The Financial Consequences of Relationship Breakdown and Death, 2007, Law Com No 207) aim to draw clear distinctions between financial remedies available to married and cohabiting couples on relationship breakdown and death. This paper aims to examine these proposals in the light of findings from two recent inter-disciplinary empirical projects and the aims of Family Law policy and considers whether they represent a solution which reflects the needs of cohabiting couples in the 21st century.

· Peter Bartlett, University of Nottingham 
 

What is Mental Health Law For? 


Stream: Mental Health 6
Until recently, the question posed in the title of this paper would not have been problematic:  legal regulation of people with mental health problems was about a largely unarticulated mixture of poor law provision (starting by the 18th century), public protection (starting in by 15th century), social control (starting by the 13th century), and paternalist provision of healthcare services (starting somewhere in the 19th or 20th century).  

In recent years, these justifications have become problematic.  The politics of disability in particular, and a re-articulation of human rights norms more generally, has made it much less clear why law should enforce interventions on people with mental health problems (or other mental disabilities) when it would not do so for the remainder of society.  The absence of consensus on the appropriate role of mental health law emerged clearly in the debates since 1999 concerning reform of the Mental Health Act 1983, and these are reflected the proposed justifications for compulsion.  It is this debate that leads some to propose a significantly increased role for capacity as a gateway concept, for example.

There does seem to have been a consensus in the last few years whether intervention is or is not through criminal law, significant criminal or criminal-like behaviour warrants intervention whether the individual has capacity or not.  In this paper, I want to start asking questions as to how far this is a useful threshold.  

· Tilo Beckers, University of Cologne 

Stream: Gender, Sexuality and the Law 3
Homosexuality, the Law and Human Development: A Historical and Comparative Context Analysis

Same-sex sexual practices have been considered in diverse ways throughout history and across cultures. Some cultures have traditionally accepted same-sex sexual practices as long as they did not interfere with or threaten the family (familism as norm), e.g. casual homosexuality (type 1) and age structured same-sex sexual contacts (2) in the Arab world and different types of gender structured “homosexuality” (3) in East Asia and among North American Indians. In other cultures as those of the western world homosexuality has been stigmatized early on through religious texts (story of Sodom) and dogmas developed by influential Christian, Jewish and Islamic authorities. Germanic Law has also become a central source of the condemnation of homosexuality being attacked to be “against nature”, a phrase being present in the historic German and British Penal Code and influencing the invention of homosexuality in 19th century medicine (4). During colonial times, nature as a norm has supported the criminalization of homosexuality in India and many other Asian countries. Recently, homosexual lifestyles and egalitarian same-sex relationships (5) are widely accepted and legally institutionalized throughout Western Europe. This paper argues, that the acceptance of homosexuality is a consequence of human development, a process comprising gender equal socio-economic well-being and life chances and a more responsive democracy. The analysis is based on historical and ethnological data as well as survey data from 58 countries (World Values Survey 1999-2003) and proves the importance of legal settings, religious traditions and the dominating influence of human development for the acceptance of egalitarian homosexuality which rests on many cultural prerequisites very probably also being true for countries in Eastern Europe as well as in the Islamic world.

· Leanne Bell, Northumbria University 


UK Regulation of stem cell research 



Stream: Medical Law 1
Lord Darzi of Denham said in a Parliamentary debate recently on the new Human Fertilisation and Embryology Bill that “we (the UK)…introduced legislation paving the way for scientists to reap the benefits of embryonic stem cell research”.  This paper aims to assess the accuracy of this statement by looking at the issue from three separate but related angles:

1. What specific pieces of legislation have been introduced and what do they actually permit or prohibit in terms of embryonic stem cell research?

Here I will look at the HFE Act 1990, the Human Tissue Act 2004, the EU Tissues and Cells Directive and the Regulations made under it and the proposed new HFE Bill currently going through Parliament.  In particular, the Bill has had many amendments made as a result of the pre-legislative scrutiny committee recommendations which have greatly watered down its effect and made it of much less direct application to embryonic stem cell research.

2. How do the statutory bodies (HFEA, HTA, MHRA) interpret and apply the legislation and has the legislation given them the necessary powers, flexibility, resources and clarity of remit that they require to carry out their functions effectively?

I will look at the confusion over the remits of the bodies and consider the new quality and safety regulations and the joint statement issued by the regulators.   Also, is the new Bill likely to offer any clarity?

3. What effect has the legislation had on embryonic stem cell research in the UK?

Do we still produce the most papers in this field?  Are we still attracting researchers?  What would the financial impact be of losing that world leading status? I will argue that we need specific legislation and regulators, dedicated to stem cell research in all its different guises (embryonic, somatic and cord blood).

· Rebecca Bennett & Amel Alghrani, University of Manchester 

A female’s prerogative?  How should we regulated regarding stored embryos, posthumous pregnancy, ectogenesis and male pregnancy? 


Stream: Medical Law 2
Traditionally reproduction, gestation and childbirth have all been regarded as being primarily a woman’s domain.  As natural reproduction occurs inside a woman’s body women, respect for autonomy and bodily integrity requires the pregnant woman has the conclusive say over the fate of the embryo/ fetus growing within her.  Thus traditionally the ethics and law of reproduction is dominated by the importance of respecting women’s reproductive choices.  In this paper we argue that emerging technologies demand a radical rethink of ethics and law in the area of reproduction.  The creation and storing embryos outside of a woman’s body and maintaining a pregnancy in a brain dead woman’s body and future possibilities such as ectogenesis and male pregnancy raise important issues that cannot be simply be answered by appealing to the rights of women to control their bodies.  There are those who argue that when reproduction or reproductive products exist outside of a woman’s body each gamete donor should have an equal say over the fate of the embryo/fetus.  Others, however, argue that giving an equal say to gamete donor in practice usually means allowing the male donor to veto the reproductive enterprise and this is unacceptable.  As a result it has been suggested that women should be favoured when it comes to such reproductive choices.  This paper examines both sides of this debate in order to answer the fundamental ethical and policy question: ‘Is there any reason why women should necessarily retain control over reproduction rather than simply over their own bodies?’
· Elisabetta Bertolino, Birkbeck College, University of London 

Splits in commercial sex 



Keyword 5: Vulnerability
The paper is an attempt to explore boundaries, splits and divisions that women who work in commercial sex might experience in the plurality of their situations.  Meanings and bodily experiences become constructed in dichotomous ways in relation to sex as a commercialised activity.  Working in commercial sex remains also a difficult, stigmatised and ambivalent bodily situation for women. Discourses reproduce dichotomous meanings , talk the language of the proper, the proper body, the proper woman as opposed to the improper and damaged body of the sex worker; discourses draw boundaries, make divisions, separate the female sexuality in womb and clitoris and overall exclude by constructing sex workers as others.   Sex workers themselves appear to separate their “self” from their “body”, the exchangeable parts of their bodies from the non exchangeable ones; they learn to separate what can be sold from what cannot be sold; they work in a situation in which body boundaries and splits are strategies.   My point is that, in order to make borders sites of change and transformation, the discursive what of commercialised sex might need to be confronted with the who, the emotional and inner bodily experience of women working in the field.  The focus on the story of the who rather than on the construction of the what means attention to the vulnerability and frailty of bodies rather than to the monolithic logic of exchange and equivalence.   That is, the logic of death and the boundaries of representation can be challenged through the ontological border of vulnerability and singularity of life

· Christina Binder, University of Vienna 

Regulation of Foreign Investment in Times of Economic Emergencies: The Argentine Crisis before ICSID-Tribunals 



Stream: Regulation, Governance and CSR 1
There is a need for regulation of foreign investment in times of increasingly interdependent economic relationships. In fact, the number of bilateral investment treaties (BITs) has skyrocket in the last 20 years, reaching 2495 in late 2005. BITs provide for relative investment security by establishing state obligations and guarantees for foreign investors, such as fair and equitable treatment. Implementing BITs has showed positive results as they created a constructive investment climate and induced capital investment flows into the respective countries. 

The positive effects of regulation and treaty stability may be countered, however, in times of economic crises. In such contexts, the regulatory framework which proves useful in normal times may become excessively burdensome and states may be forced to derogate from obligations in order to keep their economy going. The 2001-2 economic crisis in Argentina, where Argentina had to suspend assurances given to foreign investors to resolve the crisis, provides a recent example. 

This paper discusses ICSID cases, in which foreign investors sued Argentina for non compliance with its obligations under the Argentina-US BIT during the crisis. By looking into cases such as CMS, LG&E and Sempra against Argentina, it will examine the tension between the need for a rigid regulatory framework on the one hand and the necessity to adjust it in times of economic emergency on the other. In doing so, the paper addresses the conditions under which a state may derogate from the obligations undertaken, the extent of possible derogation as well as its consequences.

· Ann Blair, University of Leeds 



Education, Equality and Elitism 


Stream: Education Law 1
Legal questions about who should benefit from a particular type of education, to what level and at what cost to the public purse arise in a wide range of settings. These arise on a spectrum ranging from what levels of support should be available to support the educationally and socially disadvantaged to the awarding of educational opportunities based on merit and the levels of additional support that should be available for the “gifted”. Beyond this we have competition for oversubscribed places and the need for fair and accepted systems for “rationing” these places.
The aim of this paper is to consider the nature and purpose of education and systems for administering education funding and to see if this can help us understand better the assumptions that underpin decisions about which individuals should benefit from resources which, if not actually scarce, are patently not unlimited. The paper will ask what if anything concepts of equality can add to our understandings.

· Elsje Bonthuys, University of the Witwatersrand 


Conscience, religion and belief and same-sex marriages in South Africa 

Stream: Law, Race, Religion and Human Rights 2 and Gender, Sexuality and Law 4 (Joint session)
The Constitutional Court judgment which held that the South African State has constitutional duty to formally recognise the relationships of same-sex couples also determined that “[t]he principle of reasonable accommodation could be applied…to ensure that civil marriage officers who had sincere religious objections to officiating at same-sex marriages would not themselves be obliged to do so…” The issue was therefore framed as a conflict between the rights to equality (of same-sex couples) and the right to freedom of conscience, religion and belief (of marriage officers). The solution adopted in the Civil Union Act is curious. Marriage officers affiliated with religious institutions can only conduct same-sex marriages if both their institutions and they themselves apply to conduct such marriages. Civil servants who are marriage officers do not need to conduct same-sex marriages if they lodge written objections to conducting such marriages on the basis of conscience religion and belief. The consequence seems to be that there are few marriage officers willing to conduct marriages for same-sex couples. This paper will analyze the constitutional right to freedom of conscience, religion and belief in the context of conscientious objection and conclude that the way in which this right is framed in the South African same-sex marriage legislation effectively limits the rights of same-sex couples to marry.

· Penny Booth, Staffordshire University
 
Too old or too young? Whose decisions count? 

Stream: Child and Family Law
The extent to which children and vulnerable adults can consent to medical treatment has been long debated in legal spheres. The context of that decision-making and consent within the context of the working family is worth exploring as part of the jurisprudence and practicalities of family decision-making where the law provides a set of rules and families abide within that set, influenced by the decision-making of the courts and the medical advice given, as well as the social influences on care of the young and the elderly. 

This paper hopes to allow an exploration of the issues involved and the links between consents from children and those from the elderly. 

· Simon Boyes,  Nottingham Trent University Stream: 


Sports Law: Why it exists and why it matters 


Sports Law 2
First, the paper begins by briefly rehearsing the variety of views extolled on the existence or otherwise of a subject area that can be legitimately labelled as `sports law'. 

Second, the paper develops the theme by attempting to address the points raised by authors in this area by developing a number of themes that suggest that such a discipline is genuine and tangible. In particular the paper examines the complex relationship between self and legal regulation of sport at the boundary between the two. 

The paper describes a porous and moveable margin which sees legal principle influencing and adopted by sport's self regulatory organ and legal institutions paying clear regard to the culture and standards of sport. 
Finally the paper argues that these processes are important and influential and that they have practical, not just academic, importance. 

· Geraldine Boyle, University of Bradford 


Stream: Mental Health 4
The Mental Capacity Act and people with dementia: from exclusion to citizenship?

This paper will examine the extent to which the Mental Capacity Act 2005 promotes the social citizenship of people with dementia, focusing on its effectiveness in protecting liberty and promoting self-determination and in providing social rights to facilitate autonomy. The author will highlight the historical marginalisation of people with dementia in decision-making about admission to institutional care, and the previous lack of legal safeguards which threatened their right to liberty. The author will examine the support provided for decision-making and the legal safeguards for protecting liberty contained within the Act. In turn, the extent to which the new law enhances the civil and social rights of people with dementia will be critiqued. Whilst the new law expands the citizenship rights of people with dementia, the author questions whether the Act’s provisions are sufficient to protect their liberty and promote their self-determination (specifically, decision-making about institutional admission). 

· Caroline Bradley, University of Miami 


Financial Education: The Stagecoach and the Highwayman 
Stream: IT and Cyberspace Law 2
Financial education is a growing focus for financial regulators and policy-makers in developed economies at the domestic and supranational levels, including the EU Commission and the OECD. One recent focus of financial education initiatives has been to make the absorption of financial information more entertaining. Regulators have used cartoons and comic strips to communicate their messages more effectively.
Central banks have developed online games which focus on monetary policy. A 2006 Report of the Federation of American Scientists argued for increased use of serious games in education, while recommending further research on the use of games in education.
The paper will analyse Well's Fargo's development of a virtual world environment, Stagecoach Island, which allows participants to “explore the island and its hidden secrets, connect with friends and make new ones, and at the same time learn smart money management.” Members of the Stagecoach Island Community can learn virtual money through participation in the Learning Lounge, and they can then go shopping. The ability to engage in virtual shopping and socialising is what makes the Stagecoach Island environment attractive to participants, and may encourage incidental financial learning. However, the game is defined to emphasise an interconnection between fun and money which may ultimately undermine the financial lessons Wells Fargo says that participants should be learning. Financial firm provided financial education, such as the Stagecoach Island initiative, raises issues of conflicts of interest, because financial firms may derive economic advantage from consumers' bad decisions.

· Julia Bradshaw, University of Manchester 


European Citizenship: A Citizenship for All 

Stream: EU Law 3
This paper considers the origins and development of citizenship as a concept before assessing it in its European context. I intend to consider whether European citizenship can be reconsidered and reshaped to become a citizenship for all the people of Europe and ask why this would be beneficial.
· Jo Braithwaite, Queen Mary College, University of London 

Exploring the origins of diversity language

 Keyword 1: Identities: diversity and language

This paper draws on theories of language and empirical research conducted in the U.K. private sector by the author to explore the origins of ‘diversity language’. It concludes that the varied and sometimes arbitrary origins of diversity language present certain challenges for academics seeking to contribute to the diversity debate. The paper will first set out a definition of ‘diversity language’, suggesting that it has several possible origins. The paper will focus on three examples of how such language originates to demonstrate that there is nothing inevitable or fixed about the terms currently in use by practitioners. The first example will be those ‘disposable’ terms which are selected or invented by practitioners on the basis of certain associations, but which are retired when those associations are no longer convenient. Such examples include ‘equality’, ‘diversity’ itself and most recently ‘inclusion’ and ‘inclusivity’ (sic). The second example will be terms which are acquired by practitioners or their organisations, either having been purchased from or awarded by a third party. This category includes the title “Diversity Champion” granted by some interest groups to their corporate members. The final example will be terms which are prescribed, for example by the Law Society in its Handbook on Diversity, aimed at solicitors.   The paper will conclude by considering the broader issues raised by the varied origins of diversity language, including the challenges presented for those academics researching diversity in practice.   

· Fernne Brennan, University of Essex 
Stream: Law Race, Religion and Human Rights 1
Exploring a Reparations Framework for Addressing Trade Inequality

Magaamizi is the Kiwahili term for the African Holocaust.  It means total destruction.  Scholars argue that the transatlantic slave trade and its current consequences are witness to this phenomenon, yet there is general denial that claims that might address this holocaust should be entertained.  Why?  This article contends that the reason is wrapped up in the discourse on reparations which exhibits institutional racism.  The “inherent dignity of the equal and inalienable rights of members of the human family” who reside in the Caribbean, African Countries and the diaspora cannot be addressed without understanding that the hurdles used to bar African Holocaust reparations claims are tied up in the phenomenon of institutional racism. Communities in Kenya, for instance continue to suffer from this on-going legacy according to the Kenyan NGO IMPACT (Stolen Heritage). Decisions over land rights and access to it continue to plague the trade relations in such countries and keep these communities poor.  It is argued that a reparation framework should be used as a trump card to protect and empower indigenous communities still subject to the vestiges of colonial rule. The barriers raised against such claims need closer inquiry in line with the Basic Principles and Guidelines on Right to a Remedy and Reparations for Victims of Gross Violations of International Human Rights Law and Serious Violations of international Humanitarian Law (A/RES/60/147), 2006).  

· Karen Brennan, Queen's University Belfast 


Abortion and a Devolved Assembly: A Northern Irish Dilemma  
Stream: Criminal Justice 1
The Abortion Act 1967 does not extend to Northern Ireland where the law on abortion continues to be governed by the relevant sections of the Offences Against the Person Act 1861, the Criminal Justice (Northern Ireland) Act 1945, and the common law, including the leading English case of Bourne (1939). Thus, the grounds on which abortions may be legally performed in Northern Ireland are considerably more restrictive than they are in England and Wales, and in Scotland, and a doctor who terminates a pregnancy for reasons falling outside those permitted by law potentially faces a criminal prosecution. Thus, despite the fact that abortion is widely recognised as, inter alia, a health and a rights issue, it is evident that this has yet to be reflected in any real sense in Northern Irish law where this matter is still principally governed by criminal legislation and case-law. 

As and when `Justice' and other matters are fully devolved, the responsibility for legislating on the contentious issue of abortion will be left in the hands of Northern Irish politicians. This paper will focus on the potential for legislating on abortion in Northern Ireland, and, in particular, on the possibility of revising the current law so that it fits with legislation in other UK jurisdictions, which recognise that abortion is a health/rights issue rather than a criminal one. Due to the unique political and religious climate that exists in Northern Ireland, this paper will further consider the various difficulties which may be encountered in any movement in this direction. 

· Andrea Breslin, National University of Ireland, Galway 
Stream: Victims in International Law 4

The Role of Victims in Justice-Seeking Mechanisms and in the Development of International Law 

The role of victims in driving and participating in the mechanisms developed to respond to gross violations of international law has developed considerably since Nuremburg. With the initiation of the investigations at the International Criminal Tribunal for the former Yugoslavia, for example, victims began to be given the role of key witnesses. Victims of gross violations not only have found a new role as key witnesses, action and pressure groups and publicists, but also more recently have the option of lodging complaints directly with the first international criminal court. Victims have the potential to become so-called `second' prosecutors at the ICC, and even increasingly directly initiate action against states in domestic forums for breaches of international norms. Victims are also increasingly launching actions, with the potential to change international standards, through collaboration with NGOs. To what extent does this increasing influence of victims in driving justice-seeking mechanisms alter the processes and results, and to what effect does this emerging centrality have on the development of international law and its capacity to deal with future transgressions? 

The paper will consider issues of access for victims, the goals of different forms of justice-seeking and the place of the victim therein, and the potential divergence between what victims may seek and what the broader community and society may seek, or require. This paper sets out to chart the changing role of victims in driving and participating in justice-seeking mechanisms, and to assess the benefits and possible risks associated with the development of international law in this area through victim-driven processes. 
· Julia Brophy, University of Oxford 



Stream: Child and Family Law

Openness and transparency in the family justice system - more than a media construct?

  

The current debate about press/public access to family courts resulted on two recent government consultation papers.  They are underscored by several concerns about the nature of family law and the changing role and image of courts. For example, in private law proceedings fathers' rights groups claim courts are bias and that mothers make allegations in a private court setting that they would not make if proceedings were held in 'public'.  In public law cases some parents argue children have been removed unnecessarily, rules of disclosure prevented them talking to others or naming experts, and courts favour local authorities. These complaints are coupled with allegations - by journalist and others - about secret' family courts, unaccountable judges and a crisis of public confidence in family courts. Those in favour of press rights of attendance make several claims; these include the fact that the press have rights to attend family courts in other jurisdictions and it is working well, England and Wales should follow their example. 

This session will examine the concerns/allegations in this field; it will compare legislation on non-party access with 'received wisdom' about what happens in other comparable jurisdictions (e.g. Australia, Canada and New Zealand, identifying if/when legislation changed, how it is working - and for whom.  It will also identify other measures employed to improve information and understandings of the work of family courts and the lessons and resource implications for legal policy in England and Wales. 

· Kevin Brown, University of Manchester 


Stream: Criminal Justice 3

The Appeal of the ASBO: From Britain to Ireland and Beyond 

The  uely humours email self in trouble again. laimed that I went to m ark assessed coursework and to be on the laAnti-social Behaviour Order (ASBO) has been in existence for almost a decade now.  It was introduced to Britain as part of the New Labour Government’s strategy to tackle low-level crime and disorder. It has proven to be a popular tool with both politicians and the media. It has gained a level of notoriety with the public both within Britain and further a field.    The ASBO an innovative mixture of civil and criminal law is designed to avoid the traditional protections offered to defendants by the criminal justice system, making it easier for the authorities to act to control anti-social behaviour.  Its introduction was controversial and it remains so to this day.  However, its use within Britain has inspired other common law jurisdictions to consider implementing similar legislation. In 2006, Ireland became the first jurisdiction outside the UK to introduce the ASBO, albeit in a modified form. Jurisdictions in Australia and New Zealand are also considering introducing the order. This paper examines the reasons for the cross-national popularity of the ASBO highlighting similarities in the political rhetoric that has preceded their introduction.  

· Sarah Brown, University of Leeds 

Keyword 4: Vulnerability and poverty

The Unfair Credit Relationship Test- an escape for the vulnerable credit consumer?

The Consumer Credit Act 2006 is the result of a major reassessment of the consumer credit legislation, undertaken over a number of years. One issue that was highlighted as important was the problem of “over-indebtedness”. Although this has no universal definition, it seems from various analyses that the undercurrent of concern is financial difficulty and its connection with vulnerability and exclusion (financial and social). Over-indebtedness, more often than not, is a product of unforeseen factors such as illness or sudden unemployment; nevertheless the ‘vulnerable’ are the most likely to become over-indebted should one of these events occur. The concept has highlighted not only the plight of vulnerable consumers but also their subjection to unfair practices. This has been addressed by the 2006 Act with the introduction of the unfair credit relationship test in ss 140A-C. However, although the new sections give the courts far-reaching powers to intervene in credit contracts, they give no guidance as to how these powers should be applied.  The effect these sections will have is, therefore, an open question. The White Paper which led to the Act made it clear that a particular target was protection of the vulnerable against unfair practices: but will the new unfair credit relationship test provide the extra benefit sought? The purpose of this paper is to consider this question, examining the concept of vulnerability in the context of consumer credit, the likely meaning of an ‘unfair credit relationship’ and whether the new unfair credit relationship test will indeed protect the ‘vulnerable’ credit consumer.

· Sam Burton, Sheffield Hallam University

Terrorism Control Orders: A Critical Analysis 

Stream: Human Rights Practice 1

The control orders regime operated under the Prevention of Terrorism Act 2005 currently constitutes an integral element of the U.K.’s legal response to terrorism. The PTA 2005 makes provision for two distinct species of control order, ‘derogating’ and ‘non-derogating’, a form of preventative civil order whereby a range of obligations may be imposed upon individuals suspected of involvement in ‘terrorism-related activity’ but who, due to evidentiary constraints, cannot be prosecuted, and the government are unable to deport due to the risk of exposure to treatment which violates Article 3 of the ECHR. Despite relatively restrained usage by the government, the impact upon the human rights of controlees, along with revelations that a number of individuals subject to these orders have absconded, has meant that the regime has attracted censure from an ever-expanding coalition of critics.

Through examining the central features of the PTA 2005’s statutory scheme and key legal challenges that have emerged since the Act’s inception, this paper will analyse the human rights concerns engendered by control orders, along with consideration of the validity of some of the criticisms that have been leveled at the system by its various detractors. Ultimately, the paper will seek to assess the efficacy of control orders as a tool for ‘protecting members of the public from a risk of terrorism,’ and consider whether, either in their current or a modified form, such measures can be regarded as an appropriate response to the modern terrorist threat.

· Bronwyn Byrnes, Amnesty International

The INGO Accountability Charter: steps towards implementation and developing ethical best practice in Human Rights (I)NGOs



Stream: Human Rights Practice 5
Amnesty International was one of the large International NGOs on the steering committee that drafted and endorsed the International NGO Accountability Charter ("The INGO Charter"). Two years later, it reflects on some of the implementation challenges for INGOs and the steps it has taken to develop ethical best practice.

This paper will give an outline of the background to and main sections of the INGO Charter, and explain some of the key steps Amnesty International has taken to implement its provisions.  It will also examine the key principles of respect for universal principles, responsible advocacy, non-discrimination and transparency and analyse these principles in the context of real life working practices of one of the largest international human rights organisations, working in difficult circumstances, such as assessing and managing unknown risks, working from a distance in closed countries, tackling significant security concerns and responding to the challenges that are thereby raised.  

Through this discussion, I will report on the methodology and some of the key findings of a new project launched by Amnesty International in August 2007 to develop ethical best practice when working with and for one of its key stakeholders - individual rights holders and those at risk of human rights violations.  I will conclude with a set of draft ethical principles that Amnesty International is considering codifying and a discussion on the value of ethical frameworks to develop accountability and best practice in INGOs generally. 

· Richard Caddell, Swansea University 


Stream: Environmental Law 5

EC Law and the Protection of Migratory Species: Problems and Prospects for International Cooperation

The EU is currently subject to sweeping obligations derived both from European and international law to halt biodiversity loss within the Community by 2010. This paper examines the progress to date in relation to a particular category of wild animals, namely migratory species. Migratory species are particularly susceptible to anthropogenic pressures; yet, conversely, they remain chronically understudied from a legal perspective. Although a distinct international treaty has been elaborated in respect of migratory species – the Bonn Convention or CMS – it has long been characterised by a concerted lack of action and resources, compounded by a limited scope to offer binding conservation commitments.

This paper examines the application of key nature conservation policies on the part of the EC to address the conservation needs of migratory species and, in the first comprehensive attempt to evaluate the law in this respect, details the application of the Wild Birds Directive and Habitats Directive to migratory species, demonstrating that the Wild Birds Directive in particular has proved to be especially effective in practice. This paper also examines the often complex and complicated relationship between the EC and the relevant international framework and advocates a closer examination between the two in order to improve key aspects of European policies towards migratory species, as well as providing an enforcement impetus to the CMS in Europe.

· Liz Campbell, University of Aberdeen


 Stream: Criminal Justice 4

Criminal Justice and Penal Populism in Ireland: The Clash between the Judiciary and the Legislature  

Criminal justice and penal policy are firmly on the political agenda in Ireland, on foot of an unprecedented increase in crime rates. This paper focuses on the conflict between the Irish judiciary and the legislature in relation to criminal justice matters, a dynamic which has become more fraught in recent years. In particular, the Supreme Court has limited the proposed effects of presumptive sentences for drugs and gun offences, in the face of increasingly vocal opprobrium from the legislature and the electorate. In addition, the courts’ support for a liberal right to bail and for a strict exclusionary rule is also challenged in political and popular discourse and in the introduction of legislation. 

The apparent proliferation of punitive legal measures in Ireland may be explained by reference to the concepts of penal populism and the politicisation of law and order. However, legislative developments (such as those in the context of sentencing policy) are represented as legitimate as founded on popular opinion, and so are seen to enjoy a democratic mandate, unlike the actions of the courts. Thus, while the substantive effect of the protection of rights by the judiciary may be beneficial, it nonetheless may be indicative of a dysfunctional polity, given the ability of the courts to override the democratic will of the legislature. Conversely, the actions of the courts may be seen as a constitutional, entirely valid and necessary bulwark against pragmatic consequentialist criminal justice policies. 

· Haijing Cao, National University of Singapore 
Stream: Regulation, Governance and CSR 1

Board of Supervisors from Germany, Independent Director from the United States, or both? Comparative Reflections on Board Structure of Chinese Listed Companies

This paper is aimed to explain the board structure of listed companies in China, which are mostly characterised by both two-tier board system and independent directors, legally transplanted respectively from Germany (Aktiengesetz) and the United States (NYSE Listed Company Manual and Sabanes-Oxley Act). Exploring the conflicting and overlapping functions of monitoring between supervisory board and independent director, the author tries to argue that there can be no single, generally applicable corporate governance model; instead, specific governance system, such as board construction, shall not grow without the social soil and environment. 
In the past decades, research on corporate governance has been made prevalently in the fields of economics, management, and law as well. Experts in economics and management focus their study principally on the relations between shareholding structures and company performance. This research paper will involve a combination of information collection and analysis, on the basis of China’s state-dominated shareholding structures and approach of compliance. 
This paper should be placed against the background of economic and social development in China — struggling and undergoing the process of both gradualist privatization and integration into the world economy. For corporate governance in China, with newly-revised company law and securities law, coupled with the undergoing reform of sales of non-tradable shares of listed companies since 2005, this paper does not aim to completely change the whole structure of social and legal regime, but under reflection of American and German governance system against China’s counterpart, but I do believe that a creative re-thinking and realization of the significance of corporate governance regimes is moving forward.

· Anna Carline, Liverpool John Moores University

Inside or Outside the Law?: Uncovering and Resignifying the Scripts of  Female Sexuality in Relation to Rape, Pornography and Prostitution. 

Stream: Gender, Sexuality and the Law 2

Over the past couple of years a significant amount of attention has been focused upon three aspects of the law which are intimately concerned with women and female sexuality: rape, pornography and prostitution. This paper will provide a critical analysis of those discourses which have informed the relevant discussions and proposals with the aim of scrutinising the different notions of female sexuality which are maintained and perpetuated by both official discourses and academic commentary.

Drawing upon the work of Judith Butler and Jacques Lacan, the paper will consider the extent to which the discussions and proposals have been informed by a phallic jouisannce to the exclusion of a feminine jouissance. However, the paper will continue to argue that feminine jouissance is not always already bound to remain outside the symbolic order and outside of the law, but rather maintain that feminine jouissance constantly threatens and renders fragile and contingent phallic jouissance and the dominant representations of female sexuality.  Significantly it will be argued that the work of Judith Butler in Bodies that Matter and Undoing Gender, and Lacan’s analysis of feminine joussiance in Seminar XX, provide a theoretical framework which enables one to think about feminine jouissance in a subversive manner, one which may enable a resignification of the existing gender scripts that inform female sexuality. 

· Jessica Carlisle, ISIM, Leiden, Netherlands

Mediation and the Rule of Law in Moroccan Family Disputes: Strategies of Avoidance and Conciliation Employed by Women’s NGOs 


Stream: Gender, Sexuality and the law 5

The radical reform of Morocco’s Muslim family law (mudawwanat al-usra) in 2004 was presented by the legislature as eliminating discrimination against women, protecting the rights of children and preserving men’s dignity.  The law has significantly extended the grounds on which women can seek divorce, expanded the conditions under which they can retain custody of their children in the event of marital breakdown, restricted marriage of minors and the rights of a man to marry a co-wife and increased the guarantees that ex-wives will receive financial entitlements.
Despite the far reaching character of these legal articles, judicial application of the law in family courts has been the subject of vocal criticism from sections of Moroccan civil society.  Women’s NGOs in particular have noted that some legal provisions, socio-economic circumstances, poor levels of legal knowledge amongst the public and weaknesses or a lack of will in the legal system continue to disadvantage many female litigants.
In response, a network of non-governmental centres d’ecoute have emerged to provide legal, psychological and psychiatric advice and support to women involved in family disputes. 
This paper draws on attendance of NGO workshops, interviews with centres d’ecoute staff and observation of their work to consider the circumstances in which they employ mediation in addressing women’s family disputes, their motivations for adopting this strategy and their rate of success in securing agreements that benefit their clients.  Tentative conclusions will be drawn about what this choice of strategy suggests regarding judicial interpretation of family law and the evolution of social and legal norms. 

· Helen Carr, University of Kent 

Stream: Regulation, Security and Justice

Trawling through squalor: the role of the Residential Property Tribunal under the Housing Act 2004 

The Housing Act 2004 modernised and revitalised the responsibilities of local government for the conditions of private residential property. It introduced mandatory licensing of Houses in Multiple Occupation, the Housing Health and Safety Rating System, and most controversially Empty Dwelling Management Orders. Significantly it also transferred the jurisdiction for the resolution of disputes between local authorities and property owners from the county court to the Residential Property Tribunal (RPT). This paper examines the decisions to date of the RPT. Read as a whole these provide a fascinating insight into the development of a new jurisdiction. The paper suggests that the role of the RPT is primarily to ensure that property owners behave in a responsible manner, investing appropriately in the maintenance and upgrading of their properties. Yet the decisions reveal the inherent tensions in that role, particularly given the nature of the expertise and history of the tribunal, and its desire to demonstrate the legitimacy of its oversight of the Act. What emerges from the decisions is a focus on freedom of property and procedural propriety, the result is that it is the activities of local authorities in enforcing standards within private residential property which are most obviously disciplined by the tribunal. 

· Jernej Letnar Černič, University of Aberdeen 
Stream: Regulation, Governance and CSR 6

Corporate responsibility for fundamental human rights: A critical examination of the implementation procedures under the OECD Guidelines for Multinational Enterprises.

Today, standard setting for the protection of fundamental human rights has largely come of age in the international arena. Increasing international attention has in the last twenty years been devoted to the impact corporations have on human rights. There has been a growing body of evidence that the impact of activities of corporation on communities in developing countries can result in violations of fundamental human rights. However, that corporations can commit violations of fundamental is nothing new. Corporations committed human rights violations during the transatlantic slave trade and controlling colonized territories.

 Presently, victims of human rights violations have little or no access to justice their home country, the country where the corporation in question is registered or, indeed, in the international arena. The present study attempts to clarify whether existing implementation procedures under the OECD Guidelines for Multinational Enterprises are effective and whether they could serve as a point for departure for enforcing fundamental human rights obligations of corporations. The present study attempts to show that the domestic implementation of the OECD Guidelines remains a challenge in a number of countries and that international law is limited in its reach into domestic spheres for the stimulation of implementation. To this end, it examines a growing number of jurisprudence under National Contact Points in relation to fundamental human rights and it investigates conundrums faced by a number of states regarding implementation of the OECD Guidelines. In conclusion, the study suggests that these problems are all surmountable by strengthening existing system of the National Contact Points.

· Lorie Charlesworth, Liverpool John Moores University

The first Nazi war crimes trial in Occupied Germany: a case study of the investigation and prosecution by serving soldiers resulting in the `minor' Belsen-Auschwitz Trial 1945.      Stream: Criminal Justice 6

This paper consists of an historical reconstruction of the initial implementation of Allied policy in the `minor' war crimes trials. It concerns one rather extreme example of how individuals cope with responsibilities imposed by dealing with a novel legal situation; that is the investigation and prosecution of Nazi/German war crimes by the Allies in military trials heard in the Occupied Zones of Germany at the end of World War II; the `minor' war crimes trials. More specifically it will examine circumstances surrounding the first British trial of forty-five German and other camp officials; the Belsen-Auschwitz Trial 1945. To that date, no military prosecutions for `ordinary' soldiers, officials etc., for war crimes under International Law, had ever been successfully undertaken by one nation against the nationals of another. In consequence, those who handled this matter on the ground were venturing into entirely new legal territory. This socio-legal historical reconstruction approaches this matter from the perspective of those who were entrusted with this new role, serving soldiers of the British Army formed into official War Crimes Investigation Teams as the investigations at Belsen unfolded. It forms part of a larger research project into the investigation and prosecution of Allied `minor' war crimes trials currently underway. 
Ayan Roy Chowdhury

Concept of Authorship in pre-modern India 


Stream: Intellectual Property 2

The concept of authorial right and recognition connected with the creativity predates, and is not necessarily interlinked with, the concept of economic interests connected with the proprietorship of literary property. The existing scholarship on the concepts of authorship in the ancient cultures such as Greek or Roman  and also about non-existence of such similar concepts in Arabian, Japanese, Chinese and African cultures  has not dealt with similar concepts in the Indian literary tradition. Similarly, scholarly works on the historiography of Indian literature by early Indologists like Winternitz or even present scholars like Prof. Sheldon Pollock has reflected on the concept of authorship in respect of various works as an accepted fact and has not looked into from the perspective of proprietary ownership. But from their writings and interpretations of Sanskrit text it becomes clear that concept of authorship and authorial recognition was not an exception but rule of the ancient Indian literary tradition. Therefore, it cannot be ruled out that the concept of author
s inherent sovereign right over the work was absent during that period, particularly given to the rich cultural activity that dominated the period of ancient history in India. Is the notion of author and authorship as the centre of creativity a modern western concept?  The present paper would look into how and whether there existed a concept of authorship, the authorial rights in ancient Indian literary tradition and what propelled and sustained the continuous process of creativity  in the literary and cultural life of ancient India.

· Elena Cirkovic, Osgoode Hall Law School of York University, Toronto, Canada

Indigenous Peoples’ Right to Self-Determination, Extractive Industries, and Global Legal Pluralism

Stream: Regulation, Governance and corporate social responsibility 6
One feature of the contemporary arena of international law is the existence of polyphonic narratives, visions, or variations on a normative universe, constituting and emerging out of multiple norm generating communities. This results in a conflict between different rule-systems and institutional practices, which in turn poses a challenge to the visions of unified international law. My essay examines the consequences of those conflicts in the context of indigenous peoples’ claims to self-determination over their lands and resources in opposition to activities of transnational and multinational corporate interests. I focus comparatively on cases of Peru and Canada. The objective is to ask what the concepts of legal pluralism and transnationalism signify in the contexts of conflict and violence that result from asymmetries in the encounter of indigenous rights and corporate conduct. The final section contrast the legal pluralist approaches with critical, post-colonial theories, indigenous knowledge, and theories of responsibility. This paper seeks to explore the degree to which different systems of governance of the global economic system respond to human rights concerns. And conversely, the degrees to which the human rights protection system, especially in the context of indigenous rights can serve as a tool to challenge economic interests  Preliminary argument of this work is that any approach that attempts to explain societal relations emerges from specific political communities. Furthermore, normative arguments do not necessarily need to be resolved. 

· John Coggon, University of Manchester

Legal Analysis of Public Health: the Problem of Private Public Individuals 
Stream: Medical Law 4

Public Health Law and Ethics is a developing subject with its own discrete areas of analytic focus.  Necessarily, public health focuses on populations, and its regulation raises questions relating to the health, behaviour, and freedoms of people collectively rather than just as individuals.  This raises critical difficulties for analysts who find unsatisfactory the Millian liberal paradigm found in studies of individual health care provision.  The philosophical underpinnings of judgments following Re T (Adult: Refusal of Treatment) [1993] Fam 95, and of the Mental Capacity Act 2005 reflect an individualistic legal framework where interference with a patient’s freedom is near impossible to justify, even if it is for the good of that patient’s health.

For those unsatisfied because analysis under a Millian framework harms public health (for example, see the recent report of the Nuffield Council on Bioethics on “Public Health: Ethical Issues” (2007)), it is tempting to seek a new paradigm that legitimises coercive or freedom limiting measures, so that public health may be improved without accusations of despotism or “medicalisation” being levelled.  In this paper, I draw out the implications of shifting the paradigm, and reflect on the problematic idea of the private individual in “mainstream” health care law conflicting with the public individual in public health law.  It is useless simultaneously to support contradictory conceptual models.  I therefore advocate a means of analysis that can be applied universally in analysis of health policy, be it levelled at an individual or population level.  This alone will allow a complete study of health policies.

· Phyllis Comerford, Faculty of Law, University College Cork
Access to justice and costs under Irish planning legislation 
Stream: Environmental Law 2

The Aarhus Convention seeks to address a number of the well known procedural rules and practices which continue to impede access to the courts, namely locus standi, standard of review, time limits and costs. To date, Ireland remains the only Member State not to have ratified the Convention.  However, the influence of the Convention on the development of EC environmental law has the potential to impact on access to justice at the national level.  The issue of who should pay the costs involved in public interest environmental litigation cuts to the core of access to environmental justice. Rules governing liability for costs, security for costs and undertakings for damages create a critical financial barrier to access to judicial review for individuals and environmental non governmental organisations (ENGOs) seeking to challenge the decision of a public authority.  In Ireland, the risk of costs for potential environmental litigants is intensified due to the statutory requirement that an application for leave be made on notice to certain prescribed parties and the very high level of legal fees. This situation is compounded by the general lack of availability of civil legal aid for environmental challenges.  The compatibility of Irish judicial review with Aarhus access to justice obligations (as set down in Article 10a of the EIA directive) has now been considered by the Irish courts. This paper explores the role of the courts in interpreting and giving legal substance to the requirement that review mechanisms must not be prohibitively expensive. In the context of broadly expressed and undefined obligations, the courts have the task of articulating the parameters of what otherwise remain intangible procedural rights. 

· Ray Corrigan, Open University

Back to the Future: Digital Decision-Making 

Stream: IT and Cyberspace Law 1
The process of making decisions about the conception, design, development, deployment and regulation of complex information and communications technologies (ICT) systems with the potential to effect significant changes in society could be labelled 'digital decision making' (or DDM for short). When the UK government decided to introduce identity cards it did not just plan to give everyone a card but build a large centralised information system, which may undermine the balance in the relationship between the state and the individual, shorn up by 800 years of constitutional history. When the entertainment industry lobby for the extension of intellectual property laws, they are calling for the application of regulation designed for industry at the level of the individual. This produces unintended effects, such as the suing of dead people for engaging in copyright infringement or the jailing of young programmers in foreign jurisdictions for doing their job in their homeland.
  DDM then is not the rational process that we might assume it to be and it can even be difficult to define the boundaries of the social, political or technical environments to which the process applies. It depends on craft knowledge, power and agenda, politics and situational messiness, personal values, law and environment, and a host of other factors starkly illustrated by cases ranging from the UK HMRC 25 million data loss to the Three Mile Island or space shuttle Challenger disasters. Too often DDM leads to information systems failures and it is time we started to learn from those past failures. 

· Pablo Cortes, University College, Cork 

Stream: IT and Cyberspace Law 4
Developing a Legal Framework for Online Dispute Resolution: A European Perspective

The aim of this paper is to make suggestions about how EU law may facilitate the resolution of B2C disputes arising form e-commerce. This paper is divided in three parts. Part I starts by defining ODR and the role of technology in resolving disputes. Part II considers the major ODR methods available to deal with consumer disputes, such as automated negotiation, assisted negotiation, mediation, arbitration and small claims court procedures. This part evaluates the potential of these mechanisms in resolving consumer disputes, and it examines the environment which contributed to the appearance of successful ODR schemes. Finally, part III considers legal reform within the EU in order to close the existing gap between the need for effective dispute resolution mechanisms on the Internet and their actual use. Presently, the regulatory strategy is being developed through self-regulation rather than legislative intervention. Yet, some aspects, such as the enforceability of ODR clauses in electronic contracts and the enforceability of awards can only be achieved through legislation and cannot be left to self-regulatory initiatives. However, in order to do this it is necessary to establish clear legal standards in the ODR field. This paper proposes that this can be achieved through a European regulatory initiative which will contribute to the development of ODR within the EU.

· Marios Costa, University of Essex

Accountability deficits within the European Commission: The Cresson case. 
Stream: EU Law 2

This paper addresses problems of accountability as they exist in the European Union and specifically in the European Commission.  It raises issues concerning the European Commissioners’ accountability focusing on the Cresson case.  At present, serious problems regarding the Commissioners’ executive actions exist within the Union as “... it is becoming difficult to find anyone who has even the slightest sense of responsibility” within the European Commission (Committee of Independent Experts (CIE)).  

Numerous allegations have been made against Mrs. Cresson.  She was found both by the Court of Justice and the CIE to have breached her obligations under Article 213(2) of the EC Treaty as a European Commissioner by appointing a close friend, Mr. Berthelot in an act of favoritism and seeking to offer consultancy contracts to a lawyer friend, Mr. Riedinger. The findings of the CIE’s investigation led to the resignation of the Santer Commission on 15 March 1999. This paper observes the Commissioners’ responsibility in the light of the recent Cresson judgment by the Court of Justice, what the theme of the investigation and the Commission’s resignation have highlighted and questions whether the Commissioners retain a high level of responsibility.  Moreover, should EU Commissioners be held accountable for their actions?  Are they mere puppets of the European Union, influenced by external sources?  This paper argues that the Court of Justice in the Cresson case lost a unique opportunity to clarify which obligations are incumbent on members of the Commission within the meaning of Article 213(2) of the EC Treaty.
· Frederick Cowell and Emma Needham

Child Soldiers: The Theory of Prosecuting the Impossible 
Stream: Transitional Justice 5
One of the most challenging tasks for post conflict justice is dealing with child soldiers. One of the most controversial decisions in this area was the decision of the Special Court for Sierra Leone to allow the prosecution of individuals who were under the age of 18 at the time they committed their crimes. It is unlikely that any such indictments will ever be issued, but the question remains as to whether it is ever appropriate to hold child soldiers responsible for their actions. This study aims to look at the statutory model that the Special Court for Sierra Leone set up to prosecute child soldiers, and assess both why this was done and whether it sets a wider precedent for other international courts and tribunals. The chief problem with basic rights in international law and in particular the rights of vulnerable combatants is that they can have a tendency to be seen as fungible in relation to specific societal or cultural concerns. This is especially problematic when considering regional or hybrid courts. This study aims to look at how international institutions deal with child soldiers and whether or not it is ever appropriate to prosecute a child soldier in these settings. This study will also address the procedural rights and limitations that often exist in these situations and what models may be appropriate for dealing with the problem in different international institutions. 

· Michelle Cowley, University of Oxford & Juliette Colyer, University of Plymouth
Asymmetries in prior conviction bias 

Keyword 10: Crime Resistance and Identity

The disclosure of prior convictions is a hotly contended issue in contemporary law. The problem is that the disclosure is expected to unfairly bias people's perceptions, in the courtroom and in the community. This paper reports three psychological studies showing that prior conviction bias is more complex than previously considered. Study 1 showed that juror's categorical verdicts of guilt were not affected by the disclosure of one, or even two prior convictions, when they were the only pieces of evidence considered. The non-biased verdict ‘cannot decide’ was chosen more often than ‘guilty’ or ‘not guilty’. The underlying ratings of guilt were only biased towards guilty on a scale measure. Study 2 showed that categorical verdicts of ‘guilty’ were only biased when some relevant but inconclusive evidence, such as left-handedness matching victim bruising, was paired with prior conviction disclosure. Study 3 investigated public attitudes towards individuals who were about to be released from prison following a term for child abuse. The results showed that respondents attitudes towards these individuals were not equivalently negative. Unexpectedly a majority did not think that an individual’s identity should be revealed upon release if they had no prior conviction to this offence. The implications are discussed for psychological theories of reasoning and their socio-legal applications.

· Fiona Cownie, Keele University

Legal Education: real research? 


Stream: Legal Education 1
This paper examines the status of legal education as the subject of research, practice and professional identity. It tries to explore the ways in which legal education as a research area is regarded by legal academics (especially those whose research expertise lies elsewhere within the discipline of law), looking at its value or otherwise as an academic enterprise. It then goes on to examine some of the ways in which legal academics engage with both the practice and theoretical aspects of legal education, and finally it looks at the place of legal education in the construction of the professional identities of legal academics. In examining these issues, the paper will draw on literature from a range of disciplines to think about notions such as the place of reflective practice in legal academia, ideas of ‘professionalism’ and ‘vocation’ and the ways in which professional identity construction and the ‘culture’ of the discipline of law affect our attitudes towards legal education.

· Rachel Cryer, University of Glamorgan

Valleys Girls, Learning to be Lawyers: An Ethnography 

Stream: Legal Education 2

Law remains a profession of the elite and law schools, institutions that train for hierarchy. Given this, how then do students from a Welsh, working-class background experience law school and socialisation into the law? My research tracks a small group of such students as they make their way through a law school in South Wales. The research I am conducting looks specifically at the experience of women in law schools. The contention at the heart of my research is that there is a triple marginalisation within the existing hierarchy of the legal profession, which ‘valleys girls’ must face i.e. they are Welsh, working-class women in a profession, which is dominated by English, elite men. The experiences of Welsh working class women in law schools represent an untapped area of research. Work in the field of anthropology has long contributed to our understanding of society and sub-cultures within a given community. The intention in my study is to follow the example of such works and to thereby produce a rich ethnographic account of the learning trajectories of Valleys women. Its purpose is to take a multi-disciplinary approach to reaching a state of understanding about what it is really like to be my participants (to understand in Weber’s ‘verstehen’ tradition 1962)through the use of in-depth and qualitative research methods’ The reality of the lives of ‘valleys girls’, their habitus (Bordieu, 1986) and their experience of the law school as a microcosm of the legal profession itself will therefore be discussed in this presentation. These key themes, which underpin my study, will be presented alongside the data that has been collected thus far.

· Anthony Cullen

The Object and Purpose of International Humanitarian Law: An Analysis in Light of the Vienna Convention on the Law of Treaties  


Stream: Victims in International Law 1

The focus of this paper is on the interpretation of the object and purpose of international humanitarian law in light of Articles 31 of the Vienna Convention on the Law of Treaties. Article 31 of the Vienna Convention states that “a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.” 

As the interpretation placed on the “object and purpose” of a treaty is pivotal to its orientation, this paper probes the scope of Article 31 and its application to instruments of international humanitarian law, including the Geneva Conventions of 1949 and the Additional Protocols of 1977. In doing so, an argument is advanced that the object and purpose of this body of law is best understood in terms of the protection of victims of armed conflict. 
· Radha D'Souza, University of Westminster

Imperial Agendas and Global Solidarities: Methodological Questions in Socio-legal scholarship on the “Third World” 




Stream: Socio-legal theory and method 1

This paper draws attention to the poverty of theory in socio-legal scholarship on the “Third World”. Socio-legal scholarship on the “Third World” is driven by two contending forces. The first is the “development” agenda spearheaded by Western governments and international organizations. The second is the global social movements critical of the inequities and human degradation following from the “development” agenda. In the first type of scholarship social and legal histories are treated as unproblematic. The second type of scholarship is critical of positive law and sensitive to social and legal histories of the “Third World”. Yet both types of scholarship rely on liberal theory, positive law and constitutionalism in different ways. Consequently imperial agendas and global solidarities share common theoretical grounds and appear as mirror images. For socio-legal studies to be relevant to societies with colonial histories the shared conceptual grounds between the two contending forces need to be interrogated. At stake is the very concept of “society” in social and legal theory.

· Judith Dahlgreen, University of Leeds

The role of financial services regulation in protecting the vulnerable: a comparison between the Farepak savers and Northern Rock depositors. 

Keyword 4: Vulnerability and poverty

This paper will consider the different levels of regulatory protection and government financial support provided to the customers of Farepak (the Christmas hamper provider which went into insolvent liquidation in Autumn 2007) and the customers of Northern Rock plc. It will consider the limited ambit of the Financial Service Compensation Scheme (which is confined to compensating customers of “authorised persons” under the FSMA 2000) and the failure to amend and expand that scheme to cover schemes under which goods and services are paid for in advance. The advice of the Office of Fair Trading  December 2006 “Farepak: the Regulatory Framework” and the government’s response to that advice will be considered.  The unprecedented protection provided to the Northern Rock depositors and funders by the government will be covered.   The paper will also consider the extent to which low income individuals are by-passed generally by regulated financial services provision and some consideration will be given to the alternatives available to customers of Farepak given the closure of post offices and local branches of high street banks. The availability and high incidence of failure amongst credit unions will also be considered.

· Aoife Daly, Trinity College Dublin

Voiceless Victims: Representation of Children in Custody and Care Proceedings in the Republic of Ireland 






Stream: Victims in International Law 5

This paper examines the right of children to be heard in proceedings relating to their care and custody, with special focus on implementation of the right in the Republic of Ireland. Under Article 12 of the Convention on the Rights of the Child (CRC), children now have the right to be heard in such proceedings and to have their views taken into account.  This paper will trace the development of the scope of the nature of state obligations, and the dynamics of state practice in relation to the international legal right of children to be heard in proceedings affecting them. This paper outlines the problems of implementation specific to children's rights in general and the right to be heard in particular. Although the CRC places a clear legal obligation on states to implement the right to be heard into legislation in Article 4, children's rights are often seen as a threat to family and parental rights. The paper will analyse the norms in existence in domestic institutions and processes which may be competing with this particular human rights standard. The paper seeks to determine whether decision-makers are seeking the views of children in relation to proceedings affecting them in Ireland. The different mechanisms which states have in place to facilitate the right to be heard will be outlined. Emerging trends regarding the extent to which children's views being sought on decision-making in the legal arena in Ireland will be described. Whether this emerging law and practice is in compliance with international law will be analysed. Practice in other jurisdictions is being used for comparative purposes. 
· Eoin Daly, University College Cork

Freedom of religion in the context of public education: Denominational schools and the constitutional rights of religious and secular minorities in the Republic of Ireland 
Stream: Education Law 3

An overwhelming majority of publicly-funded schools in the Republic of Ireland are religious in ethos: in 2007, 92% of public primary schools were Roman Catholic institutions. This has given rise to a number of legal issues concerning the constitutional rights of both school-children and parents – in particular, the extent to which publicly-funded religious schools respect the freedom of conscience of non-coreligionist pupils. However, the extent to which this imperative may restrict the religious aspects of the school environment is disputed: denominational schools claim a competing right to uphold a meaningful confessional ethos through religious rituals and symbols, and by discriminating on religious grounds in enrolment. Accordingly, this paper addresses the status of religious freedom in the Irish public education system, in view of recent Supreme Court rulings which have affirmed that a school is not constitutionally required to “change the general atmosphere of the school merely to accommodate a child of a different religious persuasion”. While the Irish Constitution guarantees religious freedom and freedom of conscience, it also facilitates the almost exclusively religious character of the public education system. As outlined, this collaboration of Church and State in the provision of public education potentially undermines the constitutional rights of citizens whose beliefs conflict with the religious ethos of public schools. This paper relates individual religious freedom to the constitutional Church-State relationship: given the decline of religion in Irish society, it questions whether individual religious freedom may be viably accommodated within the broadly non-secular framework of the 1937 Constitution. 
· Yvonne Marie Daly, Dublin City University
Silence and Solicitors in the Irish Pre-Trial Process
 
Stream: Criminal Justice 4

The pre-trial rights to silence and legal advice in Ireland have been ill-defined and the scope of their protection for suspects detained for questioning in Garda Síochána stations has been unclear for some time. The Irish legislature has interfered little in the acknowledgement or definition of the right to pre-trial legal advice, however, certain legislation has been enacted to curb the exercise of the pre-trial right to silence. The most recent of such enactments is the Criminal Justice Act, 2007 which introduces a wide-ranging provision allowing for inferences to be drawn from the pre-trial failure of an accused person to mention something which they later rely on as part of their defence at trial. It is submitted that this provision, which is largely modelled on s. 34 of the English Criminal Justice and Public Order Act, 1994, presents a number of significant difficulties for the Irish criminal justice system. This paper will outline the Irish pre-trial rights to silence and legal advice, it will examine the important interplay between these two rights within pre-trial processes generally, and it will then outline the specific challenges for the Irish criminal justice system which have been introduced by the expansive inference-drawing provision of the 2007 Act. Throughout the paper reference will be made to the location of the Irish pre-trial process on the spectrum between Packer’s crime control and due process models and the impact which the definition and scope of the pre-trial rights to silence and legal advice have upon that location.

· Hanane Darhour, University of Mohamed Ben Abdellah Fes 

Stream: Gender, Sexuality and the Law 5
Rethinking Gender Constructs: Towards a Substantive Political Participation of Women in Morocco

From private spaces into public spaces, gender works as a construct of changing aspects of women’s identities and is a means through which gender expectations are settled, social structures are constructed and power relations are distributed and negotiated. Gender conceptions and meanings function as a prominent aspect in one’s political participation, impede women’s access to public spaces and thereby limit their equitable access to power and leadership positions in society.

In this presentation, I argue how expanding women’s access into political leadership bodies in Morocco is endangered by persistent obstacles presented by the persistent distribution of power dynamics across gender and social structures. My research engages the attitudes and conceptions of male and female MPs in Morocco. My goal is to understand how being a woman affects leadership acquisition and development, and mainly women’s capacity to act and take decisions. It is assumed world widely that expanding women’s representation in the parliament through a quota system represents one of the tools of women’s empowerment to take leading positions in society. 

Using qualitative methodology, based on in-depth interviews conducted in the Moroccan parliament, it has been found that gender conceptions and norms are central to one’s political involvement and activism. The parliament reflects gendered social identities and realities, and demonstrates the complexity of achieving a substantial democratic political leadership and empowerment of women in Morocco through a quota system, especially if it is not accompanied by structural reforms on the level of gender perceptions and constructs. Hence, gender norms prove to be impossible to overcome only through the use of a quota. 

· Hailemichael Demissie, King's College, London

What the Nano-revolution Has in Store for the Development Discourse: A Bunch of Surprises?

Keyword 9: Governance and resistance: development and international perspectives

Ever since its launch on the world stage by President Truman, development has been but a highly contested concept. The deplorable situation in which the vast majority of humanity finds itself after half a century of development thinking has sustained the need for the ceaseless revision of the concept. Once a heresy, nanotechnology is fast gaining ground as the orthodoxy of present-day technoscience. The nanotech-revolution is opening a whole new avenue by which the renaissance of the ‘development’ concept in ways agreeable to both critics and proponents alike may become real. The concept of ‘sustainable development’ has, for example, attempted in vain to reconcile economic growth with environmental protection, profit-led growth with social and inter-generational equity. Now, with nanotechnology and the requisite global regulatory regime in place, it may be possible for the first time to contemporaneously pursue the sustainability trio, viz, economic prosperity, environmental quality and social equity.  The paper introduces the nano-revolution and its impact on the development discourse. In particular, it elicits that the time has come for the development discourse to aggressively engage with the governance of the phenomenon of nanotechnology which epitomises the governance of 21st century technoscience in general. Such engagement is not an absent activity as can be seen from efforts to correlate nanotechnology research to poverty alleviation efforts as expressed in the Millennium Development Goals. Yet, the need to spur the momentum cannot be overstated.  In this regard, one of the key points that the paper makes is that the legal scholarship’s reticence and conceited deference to what is taking place in this frontier is ill-affordable.
· Hailemichael Demissie, King's College London 

Stream: IT and Cyberspace Law 1
From the Digital to the Nano-divide: Will there be an End to the Binary World? 
Once a heresy, nanotechnology is fast establishing itself as the orthodoxy of present day technoscience. ICT is among the fields that nanotechnology will be engulfing and transforming early on. While the future holds a promise of a gigantic stride for the digital world, whether this stride reaches the `switched-off' communities of the other side of the digital divide is uncertain. As things stand now, the view that the genetic and digital divides will be enlarged and consolidated into a nanodivide is more than plausible. However, the embryonic stage of nanotechnology presents a unique opportunity for society to integrate the lessons of the digital revolution before a nanodivide materialises. The effect of a nanodivide will by far surpass that of the genetic and digital divides combined together and will affect the vast majority in ways never experienced before. The open-source software movement is particularly invoked as a template for nanotechnology benefit-sharing. Benefit-sharing based on and guided by human solidarity as manifested in the doctrine of the common heritage of humankind would thwart the looming nanodivide that will have far more profound consequences on life as we know it today. This paper discusses the social, ethical and legal impacts of nanotechnology with particular emphasis on the `nanodivide' and the subsumed digital divide. It begins with a general introduction on the nature of nanotechnology, its promises and prospects particularly in respect of ICT. It will then discuss the digital and nanodivides and their consequences. The presentation will wrap up with a discussion of the concept of benefit-sharing as a potent discursive tool to approach the nanodivide debacle that is upon humanity and will spare neither side of the divide. 
· Penny Derbyshire, Kingston University
Brenda and the Law Lords 



Keyword 2: Governance and the Judiciary

This paper examines the working methods and working lives of the law lords. Empirical material extracted from observations, work-shadowing, interviews, conversations and email interchanges with today’s law lords is set in the context of findings from previous research and judicial and academic publications on the work of the law lords. The work is a small part of a much larger Nuffield-funded project examining the work of the judiciary in every jurisdiction and at all levels of the court structure in England and Wales. The paper has benefited by comments from six law lords.

· Penny Derbyshire, Kingston University

Judging in the Court of Appeal 


Keyword 2: Governance and the Judiciary

This paper examines the working lives of judges in the Court of Appeal Criminal and Civil Divisions. It is based on empirical research, work-shadowing four Lords Justices of Appeal and interviewing eight. The researcher was given unprecedented and unlimited access to observe the deliberations of the Court of Appeal, watching a total of 20 Lords Justices and 16 High Court judges in and out of court. The research is part of a Nuffield-funded project on the work of judges at every level of the English and Welsh legal system. The paper has been circulated to 26 Lords Justices, three law lords and a number of HC judges, and has benefited from their comments. 

· Vishwas Devaiah, University of Liverpool
Stem cells and the ethics of innovative therapies in India 

Stream: Medical Law 1

Stem cells are being used prematurely in transplantations to treat patients suffering from degenerative ailments like Parkinson's disease, Alzheimer's, spinal cord injury without ascertaining the safety of stem cells and soundness of techniques used in such transplantations. The possibility of getting an alternative new treatment, through stem cell transplantation, act as incentive to patients who consent to undergo such therapies. However, consenting to such innovative therapies could seriously expose patients to life threatening risks. This might raise the question of whether the informed consent given by the patient undergoing such treatment can be regarded as an appropriate consent. Whether the consent is free of any therapeutic misconception? Whether it is appropriate to allow the process go unregulated?  Given that such innovative treatments may involve substantial risk to the patient, would it be prudent to allow such treatments to be carried out by the medical practitioner. Premature, innovative treatments raises question as to whether State should evolve mechanisms to protect the autonomy of the patients and to regulate such treatments through State monitored licenses rather than relying on the patient based respect for personal autonomy.  This paper would question the ethics of offering innovative therapies that prey on the disadvantaged patients.

· Sarah Devaney, University of Manchester
Stem Cell Research and the Regulation of Innovation Stream: Regulation Governance and CSR 2

Stem cell research holds great promise for the development of therapies for serious conditions which currently defy effective medical treatment. However, there are concerns that realising the potential of this area of science may generate social harms such as the exploitation of tissue providers, the use of cells from unethical sources, and the exposure of recipients of stem cell treatments to safety risks.

The avoidance of such harms was a central concern in the formulation of the current regulatory framework for stem cell research, and continues to inform debates about what steps should be permitted in the field. The existing system has its merits, and to a degree can be applauded for the extent to which it has withstood some of the pressures which developments in science have put on it. However, its credibility is increasingly suffering as gaps and overlaps in its provisions are brought to light by emerging technologies. This paper will suggest that one of the most critical failings of the prevailing legal system is its lack of appropriate recognition, and therefore facilitation, of a fundamental aspect of the area – the process of scientific innovation. It will be suggested that a more effective regulatory regime would create an environment in which innovation can flourish, while giving appropriate recognition to the concerns which have formed such a central part of debates in this area to date. A more responsive, principles-based regulatory system would better serve both these aims and ensure that the promises for stem cell research have a greater likelihood of being realised.

· Mary deYoung, Grand Valley State University, Missouri USA Stream: Sexual Offences and Offending 2

The McMartin Preschool Case: The Social Construction Of A Sexual Threat To Young Children 

A new type of sex crime was discovered in the US in the 1980s—the sexual abuse of very young children in ghastly rituals performed by robed and hooded satanists who also happened to be their day care providers. Satanic ritual abuse, as this new sex crime quickly came to be termed, appeared to be epidemic during that decade, and the McMartin Preschool was it first locus delicti. In this paper, I analyze the cultural, ideological, economic and professional forces that socially constructed this wholly imaginary sexual threat to young children. I then examine how, once constructed, the threat was refined in the McMartin Preschool case, leading not only to the arrests of seven quite ordinary day care providers, but to the longest, most expensive, and most notorious criminal trial in US history. 

· Janet Dine, Queen Mary College, University of London

Industrialisation, Slavery and Development Stream: Law, Race, Religion and Human Rights 1

A number of historians attribute the industrial revolution which started in the UK to a sudden upsurge in the inventiveness of the population which invented machinery capable of mass production and powerful engines to turn the wheels. However, this paper argues that Eric Williams was entirely right in his thesis that this revolution needed economic backing and that much of the money which greased the wheels of the revolution came from money earned in the triangular trade, especially slaving to the sugar colonies. The analysis in this paper looks at the legal structures which assisted the laundering of money from slave roots to respectability, most notably by the use of the limited liability company.The other side of the coin is the condition in which the land which produced this wealth was left. The paper traces the condition of Barbados as a sugar trading nation from its slave days to its current place in the World Trading Organisation and argues that while the industrialised nations have reaped the benefit of the money produced by the production of sugar on slave plantations, the land on which those plantations were founded has been left severely disadvantaged in the world market. The story is still being written with the recent collapse of the European Partnership Agreements which were to have implemented the WTO jurisprudence on the sugar trade. Is there still racism in world market?

· Gavin Dingwall, De Montfort University 

Stream: Sentencing and punishment 2
Exploring the Effect of Sentencing Guidance on Sentencing Justification 

One of the most significant sentencing initiatives of the past decade in England and Wales has been the creation of a Sentencing Guidelines Council. The Council can issue guidance on sentencing particular offences or on generic sentencing issues, such as the effect that a guilty plea should have on sentence. Sentencers have a statutory duty to have regard to the Council's guidance. This paper will explore the effect that the Council's guidance has had on sentencing policy. The Criminal Justice Act 2003 stated that courts were to have regard to a number of diverse sentencing objectives, such as rehabilitation and public protection, when it came to determining sentence. As a consequence, commentators generally concluded that the Act had largely jettisoned the centrality of proportionality to sentencing. This paper, however, will suggest that the guidance produced so far means that this conclusion may have been somewhat hasty. It is apparent that the existing guidance has concentrated heavily on the retributive notions of individual culpability and harm with the result that proportionality remains central to sentencing decision-making. This is not surprising as experience in other jurisdictions supports the thesis that guidance tends to be offence-specific with the result that retributive concerns become predominant. The effect of the Council's guidance appears to have been the prioritisation of one particular sentencing justification, despite the claim that the Act which created the Council had practically jettisoned that aim, and despite the Act's insistence that sentencers should have regard to a number of different aims which were not prioritised in the legislation. 
· Robert Dingwall, University of Nottingham 

Stream: Mental Health 5
Questioning the Ethical Regulation of Social Research: the Case of Incapacity 

The case for the ethical regulation of social science research has come under increasing criticism from both social scientists and lawyers on both sides of the Atlantic.  It is argued that this rests on an inappropriate generalization from biomedical research, where the nature of risk may be such as to justify an independent review of the appropriateness of asking people to participate.  Such review is disproportionate to the risks of social science research and is likely to have the perverse effect of disadvantaging rigorous and independent inquiry into social and cultural issues relative to that of our competitors in journalism, broadcast media and literature.  This argument is shown to be capable of extension to the situation of those covered by the Mental Capacity Act 2005, which seems to have been drafted without consultation with social science interests but which has serious implication for both the status of those without capacity and for the future of social science research in this area.  It also involved a massive and unnoticed expansion of the jurisdiction of the NHS system of ethical regulation, which creates a dangerous precedent.  

Michael Doherty, Dublin City University

Representing the Future? Non-union Employee Representation and the Law       Stream: Labour Law 3
We have, in the Anglo-Saxon world, tended to think of employee representation in a quite particularised way; essentially in terms of trade unions, and their democratically mandated local representatives, engaging in continuous collective bargaining with employers over terms and conditions of employment (especially pay). Such bargaining may take place at the level of the enterprise (as is historically the case in the UK), or sectoral or national level (as has become the norm in Ireland). However, changes over the past 25 years or so, in particular the decline in union density in Anglo-Saxon countries, have seen the fracturing of this idea (whether it was ever a reality is moot) of a unified system of employee representation. This period has also seen an explosive growth of legislation concerned with individual employment rights, and increasing intervention in the employment relationship by third party dispute resolution bodies. This paper seeks to explore ways in which the law can support employee representation in contemporary workplaces where trade unions are not recognised for bargaining purposes. These may include soft law measures supporting workplace partnerships, or statutory provisions backing union recognition, or the establishment of representative structures such as those suggested by the Information and Consultation Directive (2002/14/EC). In particular, the paper looks at recent, innovative legislative attempts in Ireland to grant bargaining rights to employees in non-union workplaces that stop short of granting full union recognition. The paper explores forms of employee representation that are increasingly likely to emerge in coming years and assesses their strengths and weaknesses for contemporary workers.

· Fidelma Donlon, Irish Centre for Human Rights 

Stream: Victims in International Law 2

The Accused - Victims of the Completion Strategies of the ad Hoc Tribunals? Is the right of an accused to trial without undue delay trumped by the need to transfer an accused to a domestic jurisdiction? 

The completion strategies of the ad hoc Tribunals' focus on the prosecution of senior-level accused; those who do not bear this level of responsibility may be referred under Rule 11 to competent national jurisdictions if the Court is “…satisfied that the accused will receive a fair trial”. ICTY and ICTR case law expounds that the requirement of a fair criminal trial includes the right of an accused to be tried without undue delay. To order the referral of a case to a domestic jurisdiction - trial chambers must adjudicate whether a State has the capacity to hold fair trials in an expeditious manner.  What if the speedy trial scrutiny is shifted from States to the international Tribunals'? Can the ICTY and ICTR guarantee the right to trial within a reasonable time for all accused in their custody? In assessing if an undue delay has occurred it is “essential to consider the length of delay, the gravity, nature and complexity of the case and any prejudice the accused may suffer”. If the assessment is expanded to consider the diligence with which a case is being pursued - the issue is whether the right of an accused to a trial without undue delay is flagrantly breached during the years pending transfer to a domestic jurisdiction when the case is not being pursued by the ad hoc tribunals at all? Have the accused become the victims of the completion strategies of the ad hoc Tribunals? 
· Mary Donnelly, University College Cork

Capacity Assessment and the Myth of the Functional Test 

Stream: Mental Health Law 1

A functional or task-specific test has been fundamental to the law’s approach to capacity both at common law and, now, under the Mental Capacity Act 2005.  This kind of individualised investigation of each individual’s inherent decision-making ability is the only approach consistent with the judicially recognised right of individual autonomy.   However, when capacity is viewed as a practical legal requirement, rather than as a theoretical construct, the ideal of a value-neutral investigation of the intrinsic abilities of each individual is much more difficult to deliver.    When the functional test comes to be applied to real patients, it becomes much more difficult to remove from the test such considerations as the nature of the patient’s decision or the existence of an underlying condition (especially where the patient has a mental disorder).  The paper seeks to expose the myth of the functional test.  Drawing on hermeneutic and feminist ethics and on empirical studies (Grisso and Appelbaum, 1995; Gunn et al, 1999), it shows that capacity is, to a degree at least, a constructed and contingent state.  The assessor plays a fundamental role not just in evaluating an individual’s capacity but also in creating this state.  Further, because the functional test is judicially envisaged as including an element of undue influence, other external actors may also contribute to the construction of an individual’s capacity (or incapacity).  Thus, the exertion of influence may cause an otherwise capable individual to be found incapable, not because of an internal inability but because of external factors.  This paper argues that the role of external actors –assessors and others – must be recognised and made subject to more rigorous analysis so as to ensure that the myth of the functional test for capacity is not allowed to mask the external influences on the assessment process.  

· Carlo Drago, University of Naples “Federico II”, Andrea Polo, University of Cambridge & Paolo Santella, European Commission and Bank of Italy,

The Italian Chamber of Lords Sits on Listed Company Boards An Empirical Analysis of Italian Listed Company Boards From 1998 to 2006

 Stream: Maths, Statistics and Scientific Methodologies
The purpose of the present paper is to contribute to the literature on country interlocks by illustrating and analysing the interlocking directorships in the Italian listed companies from 1998 to 2006. We find that over the entire period a high percentage of the Italian listed companies are connected with each other mainly through a very small minority of directors. Such group of interlocking (overwhelmingly male) directors shows a remarkable stability over time with very few entrants and very few exits mainly related to the passing away of the director. We define them for brevity the Lords of the Italian stockmarket. Lords tend to belong to families of directors, with the first five families having more than 100 directorships in nine years. The highest level of connectivity concerns those companies that belong to the MIB 30/S&P-MIB 40 index, the Italian Blue Chips. In particular, practically all the financial Blue Chips are connected with each other through a web of directors continuously from 1998 to 2006. The extent, depth, and stability of the connections among the Italian listed companies, and in particular the main Italian financial companies, raise doubts on the extent of their competitive behaviour. 

· Francois du Bois, University of Nottingham

Reparations in Transitional Justice: The Fate of Gross Human Rights Violations and Land Dispossession in South Africa

 Stream: Transitional Justice 1

Practice in many transitional societies bears out Ruti Teitel's observation that the `transitional reparatory paradigm differs from our prevailing intuitions about corrective justice'. A striking illustration of these problems is provided by South Africa, where the transitional legal arrangements shielded those responsible for gross human rights violations from civil as well as criminal liability, and guaranteed the protection of existing land titles derived from racially discriminatory practices. Instead, the cost of the reparation was placed on the shoulders of the post-transitional state and kept within manageable bounds by measures that fell well short of repairing such harms. The strong adverse reaction this elicited from the victims of apartheid provides an entry-point for exploring a possible answer to these questions for it allows one to ask whether South Africa breached the duty of repair owed to such victims.Careful attention to the practice of South Africa's Truth and Reconciliation Commission and land restitution programme shows that it is the interconnectedness between wrongs inflicted by individuals and systemic injustices that characterises and distinguishes transitional reparative measures. This makes it impossible to maintain the separation between the domains of corrective and distributive justice. Although this blurring of the line between the forms of justice may be disconcerting, it is not a cause for regret. Their blending is essential for the repair of historical injustice, as it ensures that the social, structural injustices of the past are not left unaddressed. This analysis yields important and valuable general lessons that may be learnt from the South African experience, but it also casts a critical light on the aftermath of these two processes. 

· Antje du Bois-Pedain, University of Cambridge Stream: Transitional Justice 3
Responsibility-ascription for politically motivated crimes: the example of South Africa 

The ascription of responsibility to individual perpetrators is often seen as the fundamental task of justice after atrocity. And yet, one may wonder, is the ascription of responsibility on a criminal-law paradigm to the criminally guilty necessarily the best response to politically motivated crimes? The concern is that the seemingly neat separation of the criminally guilty from the criminally innocent may obscure the complex structures of social interaction in which political crimes are embedded, and fail to bring about the kinds of insights that could prevent the commission of similar acts in the future. The central question in the aftermath of atrocity is: What responsibilities ought to be ascribed, by and to whom, and how should this best be done? Responsibility-ascription stood at the centre of South Africa's response to its history of injustice and violence. In this paper, I argue that the TRC process succeeded in a fair and effective ascription of responsibility for politically motivated crimes; and that it did so by breaking through the criminal-law responsibility paradigm that can so easily ground denials of responsibility by anyone beyond the reach of this paradigm. In this context, the very injustice of amnesty served an important communicative function. Through amnesty the conventional view of the comparative seriousness of criminal and political responsibility was turned on its head. The re-orientation of the question of responsibility towards political responsibility was assisted by the Commission's express `accountability findings'. The TRC's work, despite its shortcomings, thus helped to institute a public dialogue on responsibility. This debate drew more people into its remit than other strategies historically employed to call people to account for their various responsibilities have done. More importantly still, it inscribed the undoing of apartheid's legacy firmly on the political horizon of South Africa as a communal task. 

· Ron Dudai, School of Oriental and African Studies, University of London
Dealing with the Past when the Conflict is Still Present: Civil Society “Truth Seeking” Initiatives in the Israeli-Palestinian Context     Stream: Human Rights Practice 6 and Transitional Justice 7 (Joint Panel)

This paper seeks to explore and analyze the involvement of civil society organizations in “dealing with the past” projects in the Israeli-Palestinian setting. Most perceptions of transitional justice associate dealing with the past projects with a transitional, or post-conflict, phase. However, in the Israeli-Palestinian context, where violent conflict is still raging and meaningful peace negotiations are not in sight, several dealing with the past initiatives are already taking place (even if they rarely refer to themselves explicitly as “transitional justice” projects). These range from well-funded institutionalized projects, to ad-hoc grassroots efforts; the Israelis and Palestinians who are involved in them include, among others, historians and academics, ex-combatants and former prisoners, as well as victims’ groups. These projects include, for example, the production of joint school textbooks about the history of the conflict, and public meetings where ex-combatants from both sides share their personal stories. While no doubt falling short of the support and impact of the official truth commissions that have been operating in many other countries, these unofficial initiatives are a novel – and potentially significant – form of civil society involvement in the struggle for human rights and conflict transformation, and should, I argue, be perceived as an integral part of a transitional justice framework. This will require a broadening and “thickening” of the transitional justice field, viewing civil society work as important in and of itself, not just as performing a secondary and supportive function for official commissions.I also argue that involvement with truth-seeking represents a new sphere of activity for human rights NGOs and civil society organizations in a conflict area, building on traditional forms of human rights documentation, research and campaigning, yet also moving beyond these forms and breaking new grounds in terms of methods and goals. Indeed, I contend that part of the reasons for their rise in the Israel-Palestinian context is a growing awareness of the limitations of traditional human rights work.  

· Deirdre Duffy, Sheffield Hallam University 

Soft Tactics, Hard Results: What potentially adverse effects could the use of ‘non-legal’ methods of ‘contractual governance’ have? The case against Acceptable Behaviour Contracts as a form of regulating anti-social behaviour 


Stream: Regulation, Security and Justice

The regulation of “anti-social behaviour” across British society was launched as a key element of New Labour's Third Way programme in 1997. With the passing into law of the Crime and Disorder Act (1998) and the subsequent appearance of Anti-Social Behaviour Order (ASBO) related discourse in contemporary social, political and legal discussions, the investigation of the process of deviancy or “anti-social behaviour” has quickly accumulated a large following within both academic and policy-making circles. In this paper, rather than evaluating the theoretical background to and efficacy of existing legal methods of preventing or punishing anti-social behaviour, such as ASBOs and Parental Orders, we shall examine the effects of so-called non-legal methods, in this case Acceptable Behaviour Contracts (ABCs). Contrary to their name, these agreements have no real legal standing and are, theoretically, meant to be voluntary. However, breach of ABCs is often used as rationale for ASBO charges and even eviction from social tenancies and welfare accommodation. It is the hypothesis of this paper that ABCs are structures which try to regulate overly-vague concepts; that ABCs can serve to undermine the burden of proof and the ability of suspected deviants to defend themselves within the British criminal justice system; and that ABCs set a dangerous precedent, the severity of which cannot and should not be taken lightly. The accuracy of this hypothesis shall be evaluated by analysing the theoretical base of these non-legal methods of “contractual governance”, the process of ABCs, and the affect ABCs have on the social rights of the individual. 

· Sheila Dziobon, University of Plymouth 
Stream: Law, Race, Religion and Human Rights 1
English Judicial Attitudes to Slavery and the Slave Trade: 1729-1807 

The endeavours of anti-slavery campaigners and parliamentarians have become part of British popular culture, but less has been written generally about legal cases concerning slaves and the slave trade during this period (with the notable exception of the case of James Somerset).  

Using the chronological framework presented by the Yorke-Talbot Opinion of 1729 and the Abolition of the Slave Trade Act 1807, this paper looks at a series of cases, and the deciding judges.  The study suggests that the Yorke-Talbot Opinion had the effect of suppressing the judicial discussion of slavery in England for almost fifty years. The Opinion was reflective of an age when power was concentrated in the hands of a few influential men and Yorke (later Lord Hardwicke) was a very strong and determined personality.  The Opinion maintained its influence, in part, because of the embedded practice of patronage, which was crucial to achieving high judicial office at this time.  This practice was of great importance to William Murray (Lord Mansfield) whose patron was, in fact, Lord Hardwicke.  Lord Mansfield developed into a leading legal figure whose opinion held sway for much of the latter half of the eighteenth century.  He applied the law with an intellectual rigour which (he stated) excluded the use of emotive causes or consequential difficulties for slaves or slave owners and traders.  Post-Lord Mansfield the cases illustrated point to diversity in legal interpretation and increasing judicial awareness of broader social concerns.  The paper is relevant to the ‘access to justice’ discussion on many levels.  For example, it could be concluded that the parties involved in the cases discussed shifted from conflicts between slave-owners, through the series of cases, including Somerset, which might be viewed as cases brought by the abolitionists, to the final case in which a slave attempts to use the civil courts to enforce a personal financial claim.

· Jennifer Edwards, Aberystwyth University 

The Fallacy of Passive Euthanasia 




Stream: Medical Law 2

The question of what acceptable medical practice is has been mooted, in both medical and legal circles, for the best part of a century. In that time, the debate has centred on many different topics, perhaps the most contentious being euthanasia. The law of euthanasia in England and Wales is fundamentally divided into two categories; offences concerning active euthanasia and the jurisprudence concerning passive euthanasia. In a case of active euthanasia it is alleged that the doctor whose care the deceased was under took “active” steps to end their patient's life prematurely by administering a lethal dosage of painkilling drugs. By contrast passive euthanasia is said to have occurred when the patient is simply allowed to die. This can be seen in the case of Airedale NHS Trust v. Bland, where doctors who refrained from providing life sustaining treatment for the patient Anthony Bland after he was confirmed to be in a persistent vegetative state, were acquitted of his murder as they were acting in his "best interests". Most commentators find it easier to justify passive rather than active euthanasia and, as a general principle, people are not legally liable for failing to act, as was evidenced in Bland. Agreeing with James Rachel's `Bare Difference Thesis' (which states that if one form of assisted death is permissible or objectionable, the other form should be also, as both achieve the same result), it will be argued that: (i) the distinction drawn between active and passive euthanasia is unnecessary; but also that (ii) the distinction is based on a semantic fallacy concerning causation. 

· Stephen Egharevba, University of Turku 

Today's Immigrants and Police Services in Finland

 Stream: Criminal Justice 2

The study on ethnic minority's attitude towards the police has traditionally focused on broad views of the police especially in this era of globalization, but in Finland, this field of research seems still underdeveloped. As a result of this an attempt is being made in the present contribution to examine how immigrants perceive or view the police using attitude as a paradigm in exploring this concept in Finland. Furthermore, recent research in this area suggests that immigrant's perception of the police are formed within the content of the immigrant's prior experiences with the police prior to their arrival in the country and the differences in policing culture, (Egharevba, 2005, 2006, and 2007). The present contribution examines factors influencing immigrant's attitude towards the police in Turku, by incorporating variables reflecting the participant's demographic traits, experiences and encounter with the police in the analysis. In addition, to testing the predictability of these factors used in measuring their attitude towards the police. The findings demonstrate the need for more detail analysis of immigrant's attitude constructed through their previous experiences with the police and highlight the important dimension to immigrant's attitude towards the police in Finland. 

· Quirine Eijkman, Utrecht University


Stream: Transitional Justice 4

Transitional Justice Mechanisms and Prosecutorial Policies in Post-Conflict Societies 
Transitional justice entails the measures that states take to deal with violations of human rights and humanitarian law after a period of conflict or authoritarian rule. These measures are part of the social reconstruction of post-conflict societies and consist of judicial and non-judicial mechanisms. The prime example of a judicial mechanism to deal with international crimes is the International Criminal Court (ICC) located since 2002 in The Hague. However, the complementarity principle which guides this court entails that perpetrators are only prosecuted at the international level if states are unwilling or unable to do so themselves. Increasingly the interplay between the international and the national level is affecting the socio-political and legal landscape of transitional societies. The proposed paper commences at this interplay and focuses on specific case studies, namely the situations in the Democratic Republic of the Congo and Northern Uganda that have been referred to the ICC. These case studies have been selected because of the great number of international crimes committed, the investigation by the Chief Prosecutor of the ICC and the implementation of transitional justice measures that are supported by the international community. The aim of this paper is to evaluate to what extent transitional justice mechanisms at the local level hold perpetrators of international crimes accountable. By using primary and secondary resources, this paper will analyse the prosecutorial policies of transitional justice mechanisms at the national and local level. The results will contribute to theory on transitional justice and prosecutorial policies. 

· Tracey Elliott, Queen Mary's College, University of London
 
Fighting the Flab: Law, Policy and the Obesity Epidemic 

Stream: Medical Law 5

We are in the middle of what has been termed an “obesity epidemic”, with over a quarter of adults being overweight or obese and with 2 million UK schoolchildren being overweight and 700,000 obese. Obesity is a significant risk factor for a number of life-threatening and life-shortening chronic diseases including cardiovascular disease, and type 2 diabetes. Since overweight and obese people die prematurely and fat children are more likely to become fat adults, the concern is that today's children will be less healthy and have shorter life-spans than their parents. The increasing cost of treating the health problems of the obese will have serious financial consequences for the NHS and the economy. Reducing and preventing obesity is a major public health issue.This paper considers the proposed social, medical and legal solutions for tackling the problem of obesity and assesses their likely effectiveness. Whilst obesity may be tackled as a medical problem, and treated with drugs or surgery, it is suggested that such an approach fails to address the complex causes of obesity, in particular the changes to our diet and lifestyle which have led to us becoming fatter. The question of whether and to what extent the law should be used to enforce an anti-obesity public health agenda is considered. Should obese children could be taken into care? Should their parents be prosecuted for child cruelty? The paper will examine the range of policy approaches to the obesity problem (For example, should we adopt an incentive-based approach and pay people to slim?) and assess which are likely to provide the most successful and appropriate solution to this public health problem. 

· Robyn Emerton, University of Hong Kong 

Trafficking of Mainland Chinese Women into Hong Kong's Sex Industry: Problems of Identification and Criminal Justice Response 




Stream: Criminal Justice 1
The 2000s have seen an exponential growth in the number of mainland Chinese women crossing the border to engage in sex work in Hong Kong. More than 10,000 mainland Chinese women have been arrested, prosecuted, and sentenced in the past five years, causing Hong Kong's female prison population to expand beyond capacity. Somewhat surprisingly, there has been no corresponding increase in the number of women identified by the authorities as victims of trafficking. This paper begins by outlining the nature and scope of state obligations to protect and assist women trafficked into prostitution. It then presents the results of the first study into mainland Chinese women imprisoned in Hong Kong for offences related to sex work. Although Hong carefully polices its immigration border with mainland China, and has credible protection policies on paper, the study indicates that Hong Kong is not properly defining or identifying victims of trafficking. Based on their accounts, 12 (21%) of the 58 women interviewed would be considered “victims of trafficking” under the modern international definition of the term. Yet none of these women was identified as such by the Hong Kong authorities. The study shows that the Hong Kong authorities are using a highly standardized system to process migrant women suspected of engaging in sex work, one that speedily takes groups of women from the police station, to court, and invariably to prison. A woman who is not immediately identified as a victim of trafficking has little, if any, opportunity to tell her story, avoid prosecution, and receive assistance. The accounts of the 12 trafficked women located through this study provide valuable lessons for the Hong Kong government, and indeed other governments, regarding the steps necessary to properly identify and assist victims of trafficking. 

· Engobo Emeseh and Sofia Cavandoli, Aberystwyth University

Human Rights and Environment: Comparing Judicial Approaches between Countries in the Global North and South 
Stream: Environmental Law 2
One of the issues which have interested various stakeholders in recent years in environmental law is the linkage between human rights and the environment. On the one hand, it has been recognised that there can be a direct link between environmental degradation and abuse of what is usually referred to as first generation human rights (such as the right to life). Similarly, victims of environmental degradation are also likely to suffer human rights abuses indirectly. However, there has been an ongoing debate, especially in academic circles, as to whether or not there is a distinct right to a healthy environment which is recognised by law. Much of this debate has centred on analysis of key human rights instruments at international, regional and national levels. Despite this continuing debate, it appears that the judiciary in some countries in the global South have given judgements which some have argued recognises a right to a healthy environment. The research therefore examines judicial decisions from various countries in the global North and South to see whether there is indeed a disparity in the approach of the judiciary. To the extent that there is, the paper tries to identify possible explanations in light of the fact that developments in the field of human rights have traditionally moved from the global North to the South. 

· Máiréad Enright, Manchester Metropolitan University

Forced Marriage and the Right of Exit 
Stream: Law, Race, Religion and Human Rights 4

In 2004, Phillips and Dustin identified three broad approaches to the issue of forced marriage in the UK. These are regulation, dialogue with communities and exit from the reality or threat of forced marriage. The overwhelming emphasis in 2004 was on the third of these approaches. So it remains, even with the introduction of the Forced Marriage (Civil Protection) Act 2007. In many respects, government policy shadows the arguments of such diverse scholars as Kukathas, Raz and Okin, all of whom have emphasised the importance of a right of exit as a means of safeguarding a culture's “insiders” from oppression. This paper explores the weaknesses inherent in an exit-driven policy on forced marriage. Current policy makes such limited state assistance as is available to victims of forced marriage contingent on their “choice” to exercise the exit option. Feminist theorists have criticised this approach, which places sole responsibility for accessing exit at the feet of often young and vulnerable cultural insiders. Sociological research on the impact of intra-familial disputes on South Asian women bears out feminist instinct about the often prohibitive economic, cultural and emotional costs of exit. Furthermore, even if exit does take place, the state fails adequately to respond to what might be termed the problem of “entry”; the provision of resources and support to victims of forced marriage, who are often left to make a life in the society outside their cultural and family network with minimal assistance. This paper advocates a holistic approach to the issue of forced marriage, which places an obligation on the state to minimise the costs associated with exit. 

· Anne-Maree Farrell, University of Manchester

EU Governance of Human Embryonic Stem Cell Research
 Stream: Medical Law 1
This paper examines the political dynamics structuring conflict over the ethics and regulation of human embryonic stem cell research (hESC) at EU level. It is argued that the key to effective governance in relation to such research requires, first, political consensus as to what constitutes ethically acceptable boundaries; and second, coherent and comprehensive regulation to facilitate public trust and manage potential risks. An examination of the parameters of ethical debate over such research reveals that entrenched opposing views along the deontological-utilitarian divide have prevented the achievement of political consensus. This has resulted in regulation that is less than comprehensive in relation to risk management, and the boundaries of what is ethically acceptable lack clarity and legal force. In the circumstances, EU governance of hESC research is likely to remain limited in its effectiveness, particularly with regard to regulation. Any improvements in this regard are likely to occur on an incremental basis, and will necessarily be contingent upon achieving a greater degree of political consensus in the area than has been possible to date. 

· Michelle Farrell, Irish Centre for Human Rights,
 Stream: Law and Literature 1
Are we `Prisoners of the Insane Root'?:  Reality, Truisms and the Torture Debate
This paper examines the question of torture's justifiability in purported exceptional circumstances through the medium of Shakespeare's Macbeth. Macbethian themes of moral confusion and deception are explored, appropriated, and applied to the `ticking bomb' conundrum. This unorthodox borrowing of Shakespearian themes creates a forum free from `war on terror' political and emotive influences thus encouraging an objective environment for analysis. The three weird sisters stir up an ominous and ambiguous tone in which battles are both lost and won; they establish a moral playing field where `fair is foul and foul is fair'. Simply understood, `fair is foul, and foul is fair' is an equivocation. In essence, there are no absolutes, everything is relative, and appearances are deceptive… Whilst the weird sisters can influence humans like Macbeth to carry out heinous acts, they cannot force them to do so, nor do they intervene directly in the commission of crimes. In facing the weird sisters, Macbeth undergoes a two-stage process: he first determines that they are credible and he then decides to act upon this assumption. Macbeth furnishes the witches with the essential ingredient for the mayhem they are brewing: the agency of his will… The weird sisters, their incantations and their prophecies represent the `ticking bomb' argument. Like their prophecies, the `ticking bomb' can be understood as an object. It is, however, a subjective phenomenon. Macbeth perceives the weird sisters and their words objectively; Banquo does the opposite. What we later learn is that the prophecies are by no means objective but an extension of the weird sisters' desire to do evil. Unfortunately for them, Macbeth's ambition is boundless and he far oversteps their intention. Such is human nature ….

· Michelle Farrell, Irish Centre for Human Rights  Stream: Victims in International Law 5
‘Ticking Bombs’ or Torture Victims? Torture in an Era of ‘New Realism’

Since the events of September 11, liberal democracies have witnessed the mushrooming of a torture discourse; although the question of justifiable torture was by no means introduced with the US administration’s declaration of a ‘war on terror’, it certainly took on a whole new momentum. In the intervening years, necessary torture in the framework of a ‘ticking bomb’ scenario has been discussed at all levels of state and society. At the executive and judicial levels; in the academy; in the media; and in popular culture, a public presentation of society’s grappling with the legal, political and moral legitimacy of state violence has been played out. This torture discourse is situated in the context of a transforming public sphere underpinning which is the counter-terrorism structure. The existence of a torture discourse coincides with the reality that torture is in fact being practiced in countering terrorism. 

This paper examines the relationship between the torture discourse and the practice of torture in the ‘war on terror’. The paper aims to examine this relationship from the perspective of the alleged terrorist. In so doing the inherent abstractions of the ‘ticking bomb’ hypothetical will be exposed and a more humanistic position on the torture discourse proffered. 

· Dermot Feenan, University of Ulster 

Gender, Judging and Judicial Authority Stream: Diversity and judging

The under-representation of women in judicial office, at least in common-law countries, has led to calls for greater female representation based on an argument that women offer a different voice to that of men. This argument has largely foundered, however, on theoretical, policy and empirical grounds. A more recent justification rests on the need for diversity in the judiciary, which relies instead on reinvigorated arguments based on equality and fair representation. The diversity justification has accompanied extensive reform of the processes, procedures and criteria for appointment to judicial office in the United Kingdom and other jurisdictions. However, the disadvantage experienced by women applicants to judicial office is rooted in deeply entrenched structural discrimination, imbricated in the constitution of the judge, judging and judicial authority, which register as male, masculine, white, heterosexual, able-bodied, and class-privileged. Women, and other groups, have, therefore, been symbolically and materially excluded from the constitution of the notion of the judge, and denied judicial authority. Arguments for the greater representation of women, and other excluded groups, in judicial office need to address more effectively the way in which the judge, judging and judicial authority are constituted. A survey of women holders of judicial office in Northern Ireland confirms this exclusion. While few respondents in the survey support the concept of a different voice, many identify distinctive approaches which can potentially enrich notions of judging and judicial authority. These approaches suggest that justifications for more women, and indeed other under-represented groups, in judicial office on the basis of diversity may also need to account for the potential that differently situated groups can bring distinctive approaches to judging, and hence an understanding of judicial authority. 

· Phil Fennell, Cardiff University 




Stream: Mental Health 6

Institutionalizing the Community: The Codification of Clinical and Disciplinary Power 

This paper examines English and Welsh mental health law reform using three perspectives. The first is Kathleen Jones' seminal work which examines how changes in mental health legislation reflect social tides of `legalism' (whose high water mark was the Lunacy Act 1890), `medicalism' (high watermark the Mental Treatment Act 1930), or a mixed medical and `social approach' to mental disorder (high water mark the Mental Health Act 1959). The second lens is provided by Larry Gostin's idea of the `new legalism', which is a rejection of what `the formal sterile legalism of the Lunacy Act 1890.' Gostin's ideal is based on upholding the individual human rights of psychiatric service users to protection against arbitrary detention or unwarranted compulsory treatment. The novelty of the `new' legalism was its legal recognition of an `ideology of entitlement' to treatment in the least restrictive setting. and support services in the community so as to avoid the need for detention. The new legalism is reflected in the Mental Health Act 1983 with its increased rights to challenge detention and to seek review of compulsory treatment. The third perspective is the work of Unsworth and Fennell which focuses on how the changing legal framework reflects developments in what Robert Castel calls tutelary relationships, or `relations de tutelle'. A tutelary relationship arises where decision-making power over the affairs of an adult is conferred on others. 

· Rachel Fenton, University of the West of England 
          Stream: Sexual Offences and Offending 1
The meaning of the word `sexual' in sexual assault: The Italian Experience 
The law on sexual offences was significantly reformed in Italy in 1996 and by the UK in 2003. Both jurisdictions have now incorporated the use of the word `sexual' as part of the definition of various offences. This paper will explore the meaning of the word `sexual' and to demonstrate the difficulties of its interpretation evidenced by Italian academic writings (dottrina) and the case law (giurisprudenza) of the Italian Supreme Court (corte di cassazione) over the last decade. The paper will briefly explore the Italian law prior to the reform under which sexual bodily integrity was only protected as part of public morality rather than as an interest in itself. As such the approach was purely subjective and revolved around whether the intention of the reo was `lustful' or not. The reform saw the unification of all sexual offences under one offence, that of “sexual acts” and its relocation under the criminal code demonstrating the protection of sexual freedom rather than morality as its aim. It was hailed as a cultural turnaround. However the meaning of the word `sexual' has led to complex and conflicting debate in Italian dottrina particularly in relation to offences at the lower end such as unwanted touching. The approach taken by the Supreme Court was initially confused and inconsistent in reasoning although in more recent times a clearer thread of interpretation can be identified. The paper will look at the facts of the main case law and the reasoning applied by the Supreme Court. 

· Sonia Fernandez, Canterbury Christchurch University 

The Crusade over the Bodies of Women: Position paper 

 





Stream: Law Race, Religion and Human Rights 4
Anti-Muslim prejudice finds its roots in the history of the West. Since the Crusades, Islam and its adherents have been cast as the strange and deviant Other. Recently such prejudice has become a normalised part of the very fabric of society. The `war on terror' has propelled Muslims into the limelight, forcing them to become accountable for the sins of the few. Social and legal rhetoric focuses upon the barbarity, brutality and oppressiveness of Islam. 
This position paper argues that it is the bodies of women that form the battlefield over which this verbal crusade is waged. Anti-Muslim prejudice has been transformed from a manifestation of racism and subsumed and hidden behind a concern for women. This paper interrogates the legal and political discourse on gender-based practices (veiling, forced marriages, polygamy and honour killings), revealing the ways in which expressions of racism and prejudice have been normalised and neutralised through the articulation and juxtaposition of traditions of patriarchy and gender inequality within Islam and counter traditions of gender equality in the West. One consequence of this is the unquestioning reinforcement of the idea that Islam is oppressive to women, so homogenising and generalising such oppression as representative of the whole, rather than as specific to the few. Another allows for the silencing of the voices of Muslim women whilst simultaneously proclaiming the desire to free them from such silencing. This deceitful duality, hidden behind a façade of concern for gender equality, facilitates the institutionalisation of norms of racism and prejudice. 

· Stewart Field, Cardiff Law School
 
Magistrates, YOTs and the discourses of the `new' Youth Justice Stream: Sentencing & punishment 3 
The production and interpretation of pre-sentence reports represents a key moment in the construction of relations between youth offending teams and Youth Court magistrates in which the authority and credibility of each is continually (re)negotiated. It is a site where competing professional ideologies and understandings of appropriate aims, objectives and means have to be interpreted in the light of the National standards and key performance indicators of the new public management. And as they manage the expectations of magistrates, Home Office and Youth Justice Board, report writers are reconstructing their own sense of what `realism', `honesty' `objectivity' or `professionalism' in their work might mean. In the process the practical meaning of the `new' youth justice is being worked out on the ground in ways that both reflect and resist the continuities and changes in national political discourse. Based on interviews with a variety of youth justice practitioners in Wales and case-file analysis, the study looks at the way concepts like risk and welfare, social intervention, punishment and control are understood and applied in the writing and reading of pre-sentence reports. 

· Philip Flaherty, Law Reform Commission of Ireland 
Stream: Sentencing and punishment 1
Sentencing the Recidivist: the debate within modern desert theory 
This paper will examine the debate surrounding the proper treatment of prior convictions within retributive theory. Certain commentators believe that prior convictions should be simply disregarded at sentencing on the basis that it would impinge upon the principle that one should be punished for the crime one is convicted of. Other theorists favour a `progressive loss of mitigation' or `loss of discount' approach, effectively placing `extra-culpability' on the repeat offender. In recent years there has been renewed debate as to what significance; if any should be attributed to prior convictions at the sentencing stage. The political temptation of sentencing reform has led to significant legislative change in both the UK and Ireland in recent times and this is especially evident in the context of repeat offenders. This paper will explore these tensions with reference to the legislative changes effected by the Criminal Justice Act 2003 in the United Kingdom and the controversial Criminal Justice Act 2007 in Ireland. It will be argued that incremental increases in punishment in accordance with repeated criminal behaviour can be proportionate and consistent with retributive theory. 

· Eilionoir Flynn, University College Cork 

Best Interests vs. Empowerment - Comparing and Contrasting Legal and Sociological Principles in the Regulation of Advocacy Services for People with Disabilities

 Stream: Mental Health 4
The tension between the competing concepts of best interests and empowerment or autonomy of the individual is central to discussions about assisted decision-making mechanisms such as statutory advocacy for people with disabilities. This paper will aim to combine elements of sociological and legal theory on these issues to provide guidance for the law which regulates advocacy services for people with disabilities, as part of a comparative study of advocacy in Ireland and the Australian State of Victoria.
For the purpose of this paper, advocacy refers to a mechanism by which people with disabilities can access their legal entitlements to social services. It also has the potential to be used as a less restrictive alternative to the making of a guardianship or wardship order. Much of the sociological literature in the area of disability studies has focused on the empowering nature of the relationship between the advocate and the represented person. This paper will discuss to what extent the legal concept of best interests should be determined by sociological theory on empowerment in the context of advocacy. It will analyse new interpretations of best interests which move away from paternalism and state that ignoring a person's express wishes can only rarely be in their best interests. In relation to statutory advocacy, this paper will highlight that if the represented person has not been found to be incapable of making her own decisions; advocates should respect the autonomy of their client. 

· Njiki Mildred Fonmboh, Central European University

Actual Bodily Violence and the Production of Socio-legal Resistance among the Ejaghams of Southwest Cameroon.  


Stream: Gender, Sexuality and the Law 5

This paper is an ethnographic exploration of the interplay between local social structures and the institutionalisation of criminal sanctions against the violent ritual and bodily mutilation practice of female circumcision among Ejaghams tribes in Southwest Cameroon. This `'natural experiment'' suggests that such a top-down approach can instead backlash and lead to socio-legal resistance. I argue that a conspiracy between local and state-centric socio-legal factors embedded in both the social structure of the community and in the language of the anti-female circumcision advocacy campaigns have instead connived to fuel resistance to the ritual practices. I will further demonstrate how the Cameroonian legal vacuum within which these procedures take place has subsequently disempowered both local community activists and leaders alike leading to a “stalemate'' marked by wavering acceptance and to simultaneous contestation of the anti-female circumcision campaign messages and to difficulties in the evaluation of success among stakeholders. This extended case study of the rule of law as a vector of social change enhances our understanding of how law as a plural and symbolic system rooted in a particular historical moment can truncate change towards practices such as ritual female circumcision. 

Caroline Fournet, University of Exeter, School of Law 

Stream: Transitional Justice 6
The schizophrenia of accountability and the future of international criminal justice 
In the aftermath of mass atrocities, an insurmountable challenge arises, that of healing the victims and the nation while simultaneously reconstructing the destroyed society and ensuring the non-repetition of the atrocities. Processes for achieving this seemingly impossible goal could be regrouped under one single term: accountability. This dramatic conceptual evolution of accountability into a notion which transcends the legal sphere to cover all measures - legal or not - intended at delivering justice, at preventing any repetition of the crimes and atrocities while also attempting at giving a primary role to victims, is to be celebrated. Yet, such evolution, based on a seemingly schizophrenic diversification of the concept of accountability - exemplified by the proliferation of non-prosecutorial forms of accountability, and notably of Truth and Reconciliation Commissions simultaneously raises serious concerns with respect to the future of the privileged vehicle of legal accountability namely, international criminal justice. In order to address this fundamental issue of the future of international criminal justice, , this paper will adopt a comparative approach to analyse the advantages and inherent defects of both prosecutorial and non-prosecutorial forms of accountability and to attempt at demonstrating that, beyond schizophrenia, a hybrid form of accountability must emerge and become the very foundation of international criminal justice. Ultimately what has been termed `transitional justice' might well only be international criminal justice at its best. It examines i) The challenge of universality and the re-invention of tradition; ii) The challenges of peace-restoration or peace-building; iii) The challenge of truth-telling; and iv) The challenge of victims-witnesses. 

· Maria Mercedes Frabboni, Queen Mary College, University of London 

Justification of collective management of copyright and related rights: economic considerations on the costs of administering information in the evolving scenario of digital exploitation
 Stream: Intellectual Property 2

This paper presents a critical analysis of the transaction cost argument which justifies the presence of collecting societies acting as de iure or de facto monopolies for the management of the relevant rights in national markets. In finding that the justification remains valid, the paper will conclude that some changes need nevertheless to be introduced. In the first part of the paper, an illustration of the transaction cost theory justifying collective management will highlight which are the economies of scale and scope effectively attained via collective management. The second part of the paper will indicate which are some of the methods that national legislation in different countries have adopted to appropriate the efficiencies that collective management can generate. The third part of the paper will focus on the practical differences existing in the transmission and exploitation of copyright protected goods. The final part of the paper will critically discuss the difficulties of conciliating new business models for the online exploitation of copyright protected material and the need of collective administration as justified by the economic theory of public goods. The paper will indicate that digital exploitation does not completely eliminate the need of institutions in charge for collectively managing rights. The submission is that the importance of collecting societies for the overall maximisation of the value of protected content does not lay anymore on performing the traditional tasks of licensing, monitoring, collecting and distributing. On the contrary, collecting societies nowadays are especially crucial in managing information which needs to be organised as to allow the relevant parties to access it without a considerable increase in transaction costs. 

· Andrew Francis, Keele University & Hilary Sommerlad, Leeds Metropolitan University

Access to legal work experience and its role in the (re)production of legal professional identity

Keyword 3: Governance and the legal profession

Despite dramatic increases in the numbers of women and, more recently, members of BME groups entering the solicitors’ profession and the endorsement of diversity and equality strategies by many law firms, the Ministry of Justice and the Law Society, access to the profession remains unequal.  This persistent pattern of occupational closure raises important questions about recruitment practices, especially of legal trainees, and of the profession’s conceptualisation of merit.   Work experience has increasingly been regarded as key means to secure entry into the profession. This practice is economically rational.  However, pace Human Capital theorists, it seems likely that the corporate sector’s general recruitment bias towards graduates from the pre-1992 university sector is replicated in their allocation of placements.  Further, since the workplace is the ‘crucible of professional identity’, the placement confronts all aspiring lawyers with their (in)ability to enact this identity.  It therefore represents an initiation into ‘becoming’ a lawyer, a process entailing the acquisition of an appropriate habitus – those habitual patterned and pre-reflexive ways of enacting the social field of legal practice.  Critically, however future lawyers from different groups of society will have had differential opportunities to possess this strategic understanding of the field – potentially making it both difficult for ‘outsiders’ to succeed, and legitimate their de-selection on the grounds of merit.  Despite this key role played by work experience in mediating access to the profession and reproducing professional identity, there has been little research into it. This paper presents some initial data from a survey conducted with the Law Society before setting out the background and theoretical framework to a larger scale project. 

· Vasiliki Germanakou, National University of Ireland, Galway

'Inclusive' Participation and Democratic Governance; an International Human Rights Perspective

Keyword 7: Governance, participation and identity: International perspectives

Inclusion means that it is normatively legitimate, for all those affected, to be involved in the decision-making process. While it is practically impossible to include every single person, in principle all should have the option for action. It is a matter of legitimate rule and moral respect. Furthermore, people will conform to laws that know derived by them (via some form of involvement during their discussion and implementation.) The right to political participation is primarily protected by article 25 of the International Covenant on Civil and Political Rights. The Covenant, while provides for rights and protections that concern all or everyone; in this particular clause, it only relates with individuals who have citizenship. Nevertheless, states are obliged, under general human rights law, to guarantee equal protection for all individuals, regardless of citizenship. Furthermore, they are obliged to remove any obstacles that prevent the enjoyment of economic, social and cultural rights by non-citizens, especially in the fields of education, housing, employment and health.  According the UNDP Human Development Report 2002 democracy is the only political regime that guarantees political and civil freedoms and the right to participate; enabling all people to involve in the institutions and decisions that shape their lives. Democratic governance constructs an environment where all individuals have access to information and education, assisting in building self-judgment. Moreover, it provides for enjoyment of both private and public life. All individuals are free to think, express and engage (in a direct or indirect way) in the civil, political, economic, social and cultural processes of the state, facilitating the realization of effective and inclusive participation.

· Saptarshi Ghosh, University of Brunel 

Can Corporate Social Responsibility be an Answer to Preventing Serious Frauds in the Indian Banking Sector? The Ketan Parekh Fraud as a Case-Study 
    Stream: Regulation, Governance and CSR 3

The notion of corporate social responsibility is a relatively recent concept in banking law and has largely been unexplored in the context of prevention of serious frauds in the banking sector. The literature on banking has generally examined frauds post ante and has posited serious frauds as a consequence of lack of regulatory and supervisory oversight both in the domestic and international context. This is because the regulatory and supervisory literature in domestic and international banking, though an elaborate one, has been largely written from the perspective of national and supra-national regulators as being the principal actors. It is this imbalance in banking regulatory literature that this paper will seek to highlight. In doing so, this paper adopts a case-study approach. It analyses one of the biggest frauds in Indian banking and capital markets history - the Ketan Parekh fraud -- as a case-study to examine the areas where corporate social responsibility could have played a significant part in preventing it from happening. While outlining the issues related to central banking supervisory lapses, it argues that the banking regulatory and supervisory framework is limited both in terms of scope and extent and that principles of corporate social responsibility can fill in some of the gaps in that framework. The purpose in this paper is, therefore, two-fold. It is, a) to critically examine the possibility of corporate social responsibility playing a larger role in the banking sector in terms of building a fraud prevention framework; and, b) the feasibility of co-opting corporate social responsibility within the larger banking regulatory and supervisory framework. 

· Tom Gibbons, University of Manchester 

Law's View of Journalism 
Stream: Media Law

Although common law jurisdictions do not typically grant the media a preferential status, the articulation and application of free speech doctrine often rests on sets of assumptions and expectations about the role of journalists in political and social life. This paper examines the degree of fit between the practice of journalism and the law's perception of it, and discusses the extent to which it does or should make any difference. 

Sharon Gilad, King's College London


Stream: Regulation, Governance and CSR 4
Who Benefits from Enforced Self-Regulation?  The Case of the FSA's Treating Customers Fairly Initiative 
Regulatory scholars and practitioners have described and promoted a shift from a dichotomy of either self-regulation or command-and-control regulation towards a synthesis of `enforced self-regulation'. In this distinct form of regulation, regulators are expected to confine themselves to the delineation of broad principles and the meta-regulation of firms' internal control systems. Firms in turn are called upon to devise, establish and enforce rules that fit their specific circumstances while satisfying regulatory principles and objectives. In contrast with the expectations of the proponents of enforced self-regulation, a recent study focusing on small firms found that these firms lacked the capacity to devise and implement intra-organisational interpretation of regulatory objectives, and therefore expected regulators to provide them with prescriptive and detailed requirements. Current literature and prevalent regulatory discourse nonetheless assume that large firms, which typically possess higher regulatory capacity, would welcome the opportunity to tailor regulation to their businesses' individual circumstances  However, this assumption has been subjected to limited empirical scrutiny. This paper hypothesises that under conditions of intense media scrutiny and consequent risk to firms' reputation, large firms will resist a flexible regulatory system of enforced self-regulation due to their interest in certainty regarding rules and the level of required compliance. Conversely, it is tentatively proposed that under these same conditions, regulators will favour a system of enforced self-regulation, because it allows them greater flexibility in ex-post response to crises. Preliminary conclusions are drawn from a pilot study of firms and the Financial Services Authority (FSA) regulators' attitudes towards - and interpretation and enactment of - the FSA's Treating Customers Fairly initiative. Data includes desk-based document analysis as well as limited interview-based research. 

· Nicola Glover-Thomas, University of Liverpool 

Off-Label Paediatric Drug Use for Juvenile Depression and the Clinical Trial Regulations 2004: The Impact of Available Protective Mechanisms 

Stream: Mental Health 3
Across Europe, around one in four adults experience a mental health problem in any one year. Rates of mental health problems among children and adolescents have also increased. It is estimated that 2 - 6% of children and adolescents suffer from depression and suicide is now the third leading cause of death in 10-19 year olds. Despite traditional Freudian teachings that children rarely suffer from clinically diagnosed depression, a stance still popularly embraced by many psychiatrists, treatment figures for juvenile depression have soared in recent years. For adults, the current treatment trend, as advocated by the National Institute for Health and Clinical Excellence (NICE), is the use of SSRIs (Selective Serotonin Reuptake Inhibitors), such as Prozac. For children, efficacy of such treatment remains difficult to judge as all SSRI use in paediatric care remains `off-label' or unlicensed. Notwithstanding this, in 2006 the European Medicines Agency (EMEA) advocated the use of Prozac within the EU for children as young as eight years of age, a position which reinforced the stance adopted by NICE in 2005. These recommendations have been made in the face of a growing body of concern that many SSRIs, particularly when used by children, have known side-effects of a serious nature. In new legislation for paediatric medicines (regulation 1901/2006) which came into effect on 26th January 2007, the European Union (EU) has attempted to address several unresolved issues relating to children's needs for medicines in Europe, including the issue of using `off-label' drugs. This paper considers the position of off-label drug-therapy for juvenile depression, and assesses the effectiveness of available legal mechanisms that can protect juveniles from harm when involved in clinical drug trials, most notably the Clinical Trial Regulations 2004. It further reviews the new EU legislation and evaluates its likely impact. 

· Richard Glover, University of Wolverhampton 

Reconsidering Lambert


Stream: Criminal Justice 5 

Lambert [2002] 2 AC 545 has been described as one of the most significant cases in the law of evidence in the last decade by Roderick Munday. The ratio related to whether the Human Rights Act 1998 could be applied retrospectively but it was their Lordships' obiter comments relating to `reverse legal burdens' and in favour of `reading down' evidential burdens that proved the more influential. The purpose of this paper is to re-assess and discourage further reliance on this part of the judgment, which has proved remarkably resilient (eg it was revived by Lord Bingham in Sheldrake v DPP [2005] 1 AC 264 and applied by Lord Phillips in Keogh [2007] EWCA Crim 528). It will be argued that the House of Lords fell into error by, in effect, rewriting the offence of `possession' of controlled drugs in a way that did not accord with parliamentary intention. Their Lordships were less concerned to defer to Parliament than previously and approached the offence by way of `gravamen analysis'. It will be argued that this is deeply problematic both in theory and practice. These potential dangers are evident, particularly in Lambert, but also in the more recent cases of Sheldrake, Makuwa [2006] EWCA Crim 175 and Keogh. Finally, it will be contended that there are important constitutional implications that flow from the use of gravamen analysis. If, as in Lambert, courts misconstrue an offence using gravamen analysis before they seek to interpret it compatibly with the European Convention there is the further danger that they will find a breach of the Convention although none was apparent on the face of the statute. 

· Sean Goggin, National University of Ireland, Galway

The Protection of Cultural Diversity in International Law: Anthropology and Minority Rights

Keyword 7: Governance, participation and identity: International perspectives

International human rights law has an uncertain relationship with the notion of culture.  While on the one hand it intrinsically seeks to protect culture, this protection is clouded by a certain lack of clarity that exists on the subject.  This is highly problematic and results in a process that is neither consistent, nor predictable.  The question is particularly pertinent to minorities, who differ from the majority population of the state on the basis of their distinct culture or cultural identity. International human rights law frequently ascribes minority groups the right to ‘culture’. The substance of these particular rights appear dependant, to a significant degree on the particular approach to culture that is adopted by the framers and implementers of such a right.  For minority groups, in terms of the protection of their cultural existence within the human rights forum, the uncertainly surrounding the term is highly significant.  Globalisation, in terms of the increased movement of people and greater levels of cultural interaction, poses a further challenge to the protection of minority cultures.  In response to this demanding environment, international law needs to adopted approaches to culture that properly reflect contemporary cultural life. The paper will argue for the application of current anthropological cultural theory to this end.  Anthropology has considerable potential as a source for cultural models.  Its theories are based on the empirical experience of the researcher in the field and therefore focused on the day-to–day lives of his subjects. Largely due to this, anthropology’s approach to culture has continuously evolved to remain current and to describe culture at a grass-roots level, including today’s diverse and creolized cultural landscape.

· Kate Gooch, University of Birmingham
 
The Experiment with juvenile custody Stream: Sentencing and punishment 3
At the beginning of the nineteenth century, juvenile offenders were treated in the same manner as adult offenders with limited mitigation for age. During the nineteenth century, philanthropists became concerned with the children of the poor, and this concern was extended to juvenile delinquents and their treatment. The philanthropists guided and educated public opinion to the extent that there was a willingness to accept alternative and 'improved' methods of dealing with juvenile delinquents. This initiated the search for alternative custodial provisions for juvenile offenders. This paper critically examines the 'experiments' which have marked the history of juvenile incarceration from the nineteenth century to the present and demonstrates that the 'experiment' remains ongoing. In addition, the paper proposes a number of key themes, common to all these experiments. Each new experiment fails to resolve the difficulties of its predecessors to the extent that the question of "what works" with incarcerated young people has not been adequately resolved. In short, the 'experiment' is marked as a persistent failure. However, the recognition of the failure of child incarceration has never been met with its abolition. Alarmingly, the incarcerated juvenile population remains consistently high without any indication that the lessons from the history of the juvenile secure estate are being headed. Furthermore, this paper argues that a number of policy `swings' have occurred in the evolution of the juvenile custodial care culminating in a `roundabout' to policies typical of earlier times whereby the creation of positive custodial institutions separate and distinct from penal adult prisons still eludes the modern juvenile secure estate, a problem masked by naming institutions with `child friendly' titles. 

· Carolynn Gray, University of West of Scotland
Stream: Sexual offences and offending 1
Punishing Punters: Will prostitution reforms protect children involved in selling sexual services?
In 2005, following on from the 2003 reforms in England and Wales, the Scottish Executive reformed the law relating to a minor’s involvement in the commercial sex industry. These reforms, contained in the Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005, are aimed at punishing adults who purchase sexual services (s.9) from a minor. The reforms are based on sustained pressure from the UN, children’s charities and the Council of Europe which aims to ensure a Europe wide approach to children’s commercial sexual exploitation and which are based on an increasing child/human right discourse which began in the late 1800s. It is my belief that these reforms, although well intentioned, will not protect the children most at risk of commercial sexual exploitation in Scotland. These reforms do nothing to address the social factors involved in young people selling sexual services and may ultimately lead to placing the young people at increased risk.

· Garry Gray, Institute for Work and Health, Toronto

Too Young to Die but Old Enough to Work: Theoretical, Legal, and Policy Issues in Young Worker Safety  


Stream: Regulation, Governance and Corporate Social Responsibility 4

With every day that passes, somebody's brother, sister or parent is killed at work.  Although these deaths are tragic, and no doubt experienced as such by immediate family, it often takes the death of a young worker before a society begins to pause and ask itself, why?'  Indeed, the term ‘tragedy', opposed to the word ‘accident’, is most frequently accorded to the death of a young worker (a son or daughter) and appears to strike the deepest chord in the collective heart of a society.  Yet, is society, through its various legal and educational systems, doing enough to prevent such deaths?  In this paper, I examine the current social movement that is taking place in young worker health and safety legal education in Canada.  While there have been key attempts to deal with this social problem, there are limitations to the solutions because they do not examine, nor question, the framework of neo-liberal self-regulation.  Under this form of regulation, young workers are required to become rights-bearing subjects who must practice individual responsibility through the refusal of unsafe work.  In this paper, I critique the concept of neo-liberal individual responsibility, embedded in health and safety legal education, by drawing on human capital theory, social capital theory, personal capital theory, and law and society scholarship on risk and responsibility.  In turn, I provide new insight into the dilemmas that young workers face with the practical use of their legal health and safety rights.  The findings in this paper stem from an in-depth five month socio-legal ethnography of safety rights in practice. 

· Paul Gready, University of York 

The Missing Hinge in Transitional Justice: Linking Official and Unofficial Interventions 

Stream: Human Rights Practice 6 and Transitional Justice 7 (Joint panel)
In the transitional justice literature, much has been written about official, top-down mechanisms on the one hand and unofficial, bottom up, community or grassroots initiatives on the other. With respect to the intersection between the two, such commentary as there is suggests a range of roles for the later in relation to the former (laying foundations, complementing, substituting, and/or critically engaging with aftermaths). This paper argues that the under-explored hinge between the official and the unofficial is at present one key impediment to transitional justice mechanisms reaching their potential. Neither will optimise its impact without the other. Drawing on Leonardo Avritzer's book, Democracy and the Public Space in Latin America (2002), I argue that “participatory publics” have the potential to oil this hinge. In essence, societal innovation and collective action need to be incorporated and institutionalized into public forms of decision-making, particularly on issues about which the new dispensation is likely to remain ambiguous (human rights, distribution of public goods, stability in the rules of the political game). The institutionalization of marginalized voices in public decision-making, rather than a one off public voicing, constitutes a pre-requisite for the sustainability of transitional justice impacts and the true meaning of democratic consolidation. A fledgling civil society is often as fragile as a fledgling democratic state, requiring a two-way process of democratic thickening. The argument will be fleshed out using case studies from South Africa. Here “participatory publics” arose largely in opposition to, rather than being harnessed by, the TRC. The paper will explore two developments which nevertheless indicate the potential of “participatory publics” to form the “missing hinge” in transitional justice: 1) research strategies developed by victim/survivor groups and NGOs, providing new methodologies and alternative perspectives on victims and survivors; and 2) interventions addressing the TRC's “unfinished business”, and thereby indicating that the Commission's blind spots were neither inevitable nor universally shared. Both developments provide lessons for transitional justice and human rights work.

· Anna Grear, University of West England 


Keyword 5: Vulnerability

Ontological Vulnerability: Reconceptualising Universalism in International Human Rights Law

This paper explores the role of embodied vulnerability in the construction of a theory of human rights.  The abstractionism inherent in traditional readings of the universal bearer of human rights has attracted trenchant criticism.  By focusing on human vulnerability (understood as the ontological insecurity that arises from embodiment in a material world) it becomes possible to re-imagine the universal actor of human rights on a radically inclusive basis that takes both universality and particularism into account, and simultaneously moves the universal beyond both masculinist and binary conceptions of its gender.  At the same time, such an analysis reasserts a focused ethical core to human rights discourse, linking it clearly with the post-1945 humanitarian impulse that forms part of the complex genealogy of the Universal Declaration of Human Rights paradigm.  In a related argument emerging arising from a sociological account of human rights, Turner has recently posited that our common vulnerability is the ethical foundation of human rights, but in so doing argues that misery (especially pain), unlike happiness, is uniform.  This claim will be subjected to critical scrutiny in the context of defending the centrality of embodied vulnerability to a conception of universalism.  In addition, Turner argues that vulnerability leads to a focus on a cluster of economic and social rights, and links democratic rights to the enjoyment of health and social capital.  This too, while containing important insights, will be subjected to scrutiny and the direct link between ontological vulnerability and civil and political rights postulated.

· Jeremy Grice

Protecting Intellectual Property Rights in Building Images 
Stream: Intellectual Property 3

The Guggenheim Museum's website states:

The name Guggenheim and the interior and exterior images of the Guggenheim Museum are registered trademarks of the Solomon R. Guggenheim Foundation. They may not be used for commercial purposes without the express permission of the Guggenheim; this includes the use of Museum building images that are lawfully obtained from an outside stock house or other source. 
It then declares: 

“Unauthorized use of [ … ] images of the Museum(s)' building images […] will be pursued with appropriate legal action.” 

The Guggenheim is not alone in asserting their rights to control use of exterior images. There are approximately 100 buildings registered as trademarks in the USA. In Canada, in January 2007, The Court, an “online resource for debate and data about the Supreme Court of Canada”, received a demand from the Supreme Court itself, demanding that it remove a line drawing of the Supreme Court building from its website, on the grounds that it was a trademarked image. But how valid are the claims of these building owners that they control the “intellectual property rights” they have in images of their buildings? This presentation considers the legal strength of such claims, examines results of relevant cases, and explores strategies building owners use to protect their perceived rights. It concludes that even though many try to control the use of images of their buildings, in reality their legal position is not strong, and their protection is down to the their lawyers' muscle, and public perception. 

· Jackie Gulland, Strathclyde University

Complaining or appealing? Lessons from community care complaints 
    Stream: Administrative Law 1

In the field of administrative justice, distinctions are sometimes made between complaints and appeals: where complaints are seen as attempts to get organisations to respond to `consumer' demands, while appeals are seen as `legal' challenges to decisions. More recently it has been argued that people do not care about these distinctions and that what they want to do is to `get their problem sorted out', eg National Audit Office (2005), Citizen Redress: What citizens can do if things go wrong with public services. In my recent research on complaints procedures for community care users, I looked at whether people were using the complaints procedure to `complain', to `appeal' or just to get a problem `sorted out'. It was clear that the act of complaining meant different things to different people and that this was partly determined by what they were complaining about. Some people thought of their complaints in `legal' terms, as appeals against decisions. Another group of people saw their complaints in more consumerist terms, as a way of making their `voice' heard in getting the local authority to see reason. A third group of complainants were attempting to get the local authority to improve services for others. Those who managed the complaints procedure appeared to see it mainly in consumerist terms: their focus was mainly on ensuring that the complainant's voice was heard rather than on enforcing legal rights. In contrast to the complainants, the staff running the procedure did not see it as a very effective managerial tool. Building on previous work on models of justice, the research shows that redress mechanisms have a number of different purposes and that these purposes are not always compatible. This raises important questions about the nature of redress mechanisms and how they are understood by those who use them. 

· Jessica Guth, University of Bradford 


Stream: Legal Education 1
My `conversations, choices and chances': My first semester as a law lecturer 
This paper charts my first semester as a lecturer in European and Employment Law at the University of Bradford. In reflecting on my own experience it draws heavily on a variety of sources, both personal, such as the journal I kept throughout that time, as well as formal such as university policies, module descriptors and session plans. This paper aims to situate my lived experience within the framework provided by the literature on teaching and learning in law. It highlights the pressures new lecturers can be under and my attempts to deal with those pressures. It further examines my attempts to establish myself as an academic and balance research and teaching and it considers the question of how to become an effective law teacher from the lecturer's (my) point of view. 

· Alexandrine Guyard-Nedelec, Université Paris 7, Denis Diderot & Queen Mary University of London 
Intersectionality: The Diversity Panacea? 

Keyword 1: Identities: Diversity and Language

As part of the panel on diversity and language, this paper intends to focus on the concept of intersectionality, which is still relatively new and is not yet widely known apart from academics working on diversity. The paper will consider the term from two main perspectives, first as a term of art, and then as a tool. The term itself will be examined in order to highlight its complexity and the spatial metaphors it draws on. The author will try and assess the adequacy of the term, its `transferability' (i.e. into other languages and cultures) and its potential for becoming a widely used tool to promote diversity in a novel way. The paper will also look at the origins of the concept, which are to be found in Black feminism mostly, but also in the ancient Aristotelian concept of holism. Then, the paper will look at the assets of such a concept, and in particular at its wide - possibly unlimited - scope and its advantages for non-segmentation, favouring an impact-based approach to discrimination rather than an approach based on the grounds for discrimination. However, the paper will not discard the methodological difficulties that are implied by the use of that notion, notably the practical complications met by researchers in gathering empirical evidence, establishing relevant limits and organising the data. The aim of the paper, drawing on scholarship and on the author's own empirical research, is to insist on the assets of intersectionality as a trigger for a non-segmented approach to diversity but also to evoke the limitations of the concept and the possible reverse effect of research on intersectional discrimination. 

· Dina Hadad, University of Wales

Human Rights and Democratic States Response to Terrorism: Towards a Permanent State of Emergency 




Stream: Human Rights Practice 1
Since the terrorist attacks of September 2001 the possible responses of democratic regimes to terrorism have occupied politicians and academics. The policies adopted by liberal democracies in the aftermath of the attacks of September described as unprecedented and considered to pose a serious challenge to the international human rights regime. Although, the resort to exceptional emergency powers at both the national and international level has been so extensive, it is hardly a new claim that in a time of emergency even liberal democracies have to suspend the rights which their citizens enjoy in ordinary times in order to preserve the existence of the state. All that is new is the claim that this emergency has no foreseeable end and so is permanent. Lately, studies have shown a development of an intellectual defense of emergency powers and in particular the prevalent idea that since the attacks of September we have moved into a state of permanent emergency. Sophisticated arguments presented seeking to justify derogation from some fundamental human rights in certain circumstances, in particular to prevent acts of terror. This research will examine how the events of September 11, 2001 have shaped national and international legal responses to terrorism and will consider the claim of a permanent emergency in conjunction with more established reasoning in international law against this practice 

Sam Halliday, University of Liverpool 




Stream: Mental Health 1
Undermining precedent autonomy: lessons from the legislatures of Westminster and Austria. 
This paper will consider the impact of the Mental Capacity Act 2005 and the Austrian Patientenverfügungsgesetz 2006 (PatVG, Advance Directive Law) upon the ability of patients to make anticipatory decisions relating to medical treatment that will bind doctors in the event that they lack the capacity to make a contemporaneous decision.  The Austrian PatVG creates a two-tier system of advance directives - directives that should merely be taken into account by healthcare professionals and binding advance directives, for which the prequisites for validity are much more detailed and difficult to satisfy.  Whilst the PatVG 2006 is much more detailed that the MCA 2005, it suffers from many of the same problems, particularly problems associated with patients being unable to accurately predict the specific treatment to be refused in the future and the specific circumstance in which such a refusal should operate.  Furthermore, whilst the Austrian Act seeks to avoid some of the uncertainty that besets the validity of advance decisions under the MCA 2005 by requiring that a doctor certify that the patient's advance directive is informed and that the patient has the necessary capacity; serious questions need to be asked as to whether a general practitioner is in a position to assess a patient's capacity and give her sufficient information to enable the patient to make an adequately informed advance directive in order to satisfy the Act's validity requirements.  The requirements set out in both pieces of legislation for a binding anticipatory decision will be compared, leading to the conclusion that whilst it might be suggested that both pieces of legislation empower patients by recognising their ability to make binding decisions in anticipation of incapacity, in fact both enactments create substantial hurdles to achieving this aim, often rendering the patient's anticipatory decision of limited value, a mere aid to determining what her wishes were likely to have been if she were in a position to communicate them. 

· Rhonda Hammond-Sharlot, Staffordshire University 

Clerical Error in the Court of Appeal 


Stream: Labour Law 2

The paper aims examine the topical issue relating to the employment status of the Clergy. This area has become topic because of the government interest in Atypical workers, and the subsequent McLean report to the General Synod of the Church of England proposing substantial changes to the traditional way Clergy hold office. Further developments occurred with a 2005 case (1), in which the House of Lords reversed the Court of Sessions decision and held that a former minister could sue the Church under the Sex Discrimination Act 1975, and furthermore, probably had an enforceable contract for services. Another case swiftly followed (2) at EAT level, arguing much more strongly, that ministers of religion could in fact be employees and so have the full range of employment rights The situation is changing but not yet clarified. 

The thesis of this paper is that the rebuttable presumption that Ministers are office holders because spiritual appointments do not give rise to any intention to create legal relations is at odds with the actual employment in legal terms of `chaplains' in hospitals, education establishments etc. This presumption was originally identified in a 1911 case (3), and continued to be found in a line of cases following that one throughout the last 100 years. It is that presumption that underpins the current debate, but that presumption may itself be fundamentally flawed by the fact so many clergy i.e. chaplains are, and for many years, have held contracts of Service. 

1. Percy (AP) v Church of Scotland Board of National Mission [2005] UKHL 73 

2. (New Testament Church of God v Stewart [2006] All ER (d) 362). 

3. Re National Insurance Act 1911, Re Employment of Church of England curates [1912] 2 Ch 536 

· Sharon Hanson , Canterbury Christ Church University 

The religion(s) of law?


 Stream: Law Race, Religion and Human Rights 3

This paper explores the religious influences on the development of English law, considers the current impact of its Judeo-Christian Template, and asks whether greater understanding of current political and legal dilemmas in relation to their relationship to religion could be gained by considering English law as a form of implicit religion [alongside other implicit religions such as human rights, nationalism and globalisation]. 

· Neville Harris and Emily Smith, University of Manchester 

Trends in dispute resolution in education and the scope for new models. Stream: Education Law 2

Disputes between parents/pupils/students and the agencies responsible for the provision of education services, including schools, local (education) authorities and higher education institutions have increased significantly in recent decades. While the courts and the local government ombudsmen have a general jurisdiction that includes education, the overwhelming majority of education disputes that are broadly `legal' are resolved by specialist bodies. Research over the years has examined many of the principal mechanisms, including the Special Educational Needs and Disability Tribunal and school exclusion Independent Appeal Panels, to assess their fairness and effectiveness; but now there is a drive towards alternative approaches consistent with the general trend in the field of administrative justice post-Leggatt towards alternative or `proportionate' dispute resolution, including the use of mediation. This paper highlight trends in education dispute resolution and considers the scope for alternative dispute resolution in this field and its implications. An important aspect of this is consideration of the nature of education disputes. The paper explains how an Anglo-Scottish ESRC-funded study being conducted by the presenters, together with colleagues in Edinburgh, will be examining this issue in the specific context of disputes concerning decisions on special educational needs and additional support needs and the possible models for resolving them. 

· Karen Harrison, University of West of England
Imprisonment for public protection: a good idea gone bad? Stream: Sentencing and punishment 1

Section 225 of the Criminal Justice Act 2003, in force since April 2005, creates the indeterminate sentence of imprisonment for public protection (IPP). This paper considers this sentence; looking at the reasons behind its introduction and analysing its links to `penal populism', New Labour's `tough on crime' approach and the perceived increase in violent crime and dangerous offenders. It examines what the sentence is, when it can be used, how often it is employed and importantly whether it is being utilized appropriately. It explains the involvement of, and the problems which have been created for the Parole Board, and identifies the effect of the IPP on our current prison crisis. Finally it questions whether the answer lies in the building of `Titan' prisons or the reinstatement of professional discretion to the judiciary. 

· Karen Harrison, University of West of England & Bernadette Rainey, University of Cardiff
Castrating Human Rights: A Rights Based Approach to the Use of Chemical Castration on Sex Offenders.  





Stream: Sexual Offences and Offending 2

The chemical castration of sex offenders, although used in the US and other European Countries, is still a relatively new concept in England and Wales. Briefly, it is the use of drugs to 'treat' and help manage the risk that high-risk, highly deviant sex offenders and in particular paedophiles pose to society. Due to an increased interest in and fear of this risk, the government recently undertook a review of the protection of children from sex offenders. The Review sought to explore how child protection could be improved and how greater reassurance to the public on the management of sex offenders could be provided. Published in June 2007, the Review makes several proposals with regards to the sentencing and management of high-risk sex offenders. Amongst the list of twenty actions, trialling the use of polygraph tests, satellite tagging and tracking and the use of drugs, often known as chemical castration, to treat sex offenders is included. This paper focuses on the latter option. It details what chemical castration is and assesses how concepts such as dignity and consent underlie the human rights implications of its use. Furthermore, it questions why as a society we might want to use chemically castrating drugs either as a form of punishment or treatment. Finally, and importantly, it assesses the impact of the Mental Health Act 2007 and evaluates whether it is a viable option in light of our obligations under the European Convention on Human Rights. 

· Niamh Hayes, Irish Centre for Human Rights 
      
Stream: Victims in International Law 5
Failing Victims of Sexual Violence? Assessing the Progress of the International Criminal Court
The drafting of the Rome Statute of the International Criminal Court in 1998 came in the same year as a number of groundbreaking decisions from the International Criminal Tribunals for Rwanda and the former Yugoslavia relating to the definition and gravity of the crime of rape, establishing it as both an act of genocide and act of torture. The Rome Statute offered some heartening advances in the range of sexual violence offences codified within the jurisdiction of the Court, explicitly including offences such as sexual slavery and forced pregnancy, but it is only since the launch of the Court's first investigations in 2004 that observers have had the chance to assess how effective the ICC's prosecutorial strategy will be in practice. Although the ICC makes unique provision for victim participation and reparations, victims of particular crimes such as rape and sexual violence will still be haunted by the perception of impunity vesting in those who have offended against them unless a pattern of prosecution emerges which adequately reflects the nature of the conflicts being investigated and the scale of these offences occurring within them. This paper will examine the ICC's record of investigation and prosecution in relation to the four Situations currently open before the Court: Democratic Republic of the Congo, Northern Uganda, Darfur and the Central African Republic. It will assess existing information about the scale of sexual violence during the conflicts in question, UN and NGO estimates of the numbers of victims of rape and sexual violence in the periods prior to and since the opening of the ICC's investigations, the priority afforded to these crimes in ICC prosecutorial strategy, and the rate of inclusion of these crimes in the indictments currently before the Court. In conclusion, it will analyse how effective the ICC has been in its investigation and prosecution of rape and sexual violence, and whether and to what extent victims of these crimes can feel vindicated by the results to date. 

· Jonathan Herring, University of Oxford 

Justifying Sex 



Stream: Sexual Offences and Offending 2

This paper will consider the question “what justifies sexual penetration?” There is much support in the literature for the answer, “consent”. This paper will challenge that response. First, it will be argued that consent does insufficient work on its own to justify a sexual penetration. Second, it will be argued that the given the current social understanding of consent in the sexual context, it is inappropriate to use it in the criminal law's definition of rape. In conclusion it will be argued that much of the current writing on the law's responses to sexual offences focuses on rights to sexual autonomy and fails to take sufficient account of the responsibilities owed by sexual partners to each other. 
· Tamara Hervey, University of Sheffield, Helen Busby and Alison Mohr, University of Nottingham. 
Ethical EU law?: The constitutional position of the European Group on Ethics in Science and New Technologies 





Stream: EU Law 3

Situated at the intersection of law, bioethics and economic policy, the EGE plays an ambiguous role in the EU's legal order. In classical constitutional law terms, the EU's law-making legitimacy is both derived from and constrained by its constituent Treaties. The regulation of biotechnology by the EU occupies an interesting position within the on-going `democratic deficit' debate. On the one hand, the version of European competitiveness apparently mandated by the Treaties suggests that law and policy-making to enhance the expansion of biotechnologies as envisaged by the European Commission is an entirely legitimate activity for the EU. At the same time, however, there is a problematic lack of citizen support for such expansion. The EGE plays a role in bolstering the acceptance of emerging biotechnologies, by supplying authoritative normative endorsement to legislation that supports the activities of market actors within the biotechnology industry. But at the same time, its constitutional status is at best `fuzzy', given that it has no firm basis in the EU's constituent Treaties, or the legislative structures developed to enhance the legitimacy of the EU's executive decision-making. Given the ambiguity of the EGE's position, despite its increasingly significant role in the EU's law and policy-making processes, this paper is concerned with exploring the formal constitutional basis of the EGE. What is, or could be, the position of the EGE within the EU's constitutionalised legal order? What does that position reveal about the nature of the EGE as an institution and its role within the EU? The paper considers these questions by examining both the past and present of the EGE, and its putative future. 

· Marianne Hester, University of Bristol 

Stream: Gender, Sexuality and the Law 3
Who is doing what to whom - gender and domestic violence perpetrators 
The paper discusses findings from a longitudinal study of domestic violence cases as recorded by the Northumbria police (Hester 2006, Hester et al. 2006). Based on the qualitative `narratives' recorded by the police, the research involved an in-depth qualitative analysis of the cases in order to develop more detailed knowledge and understanding of how male victims and perpetrators may be compared and contrasted with female victims and perpetrators - for instance, with regard to the types of incidents involved, number of incidents, and the presentation and recording of the relevant cases. The focus was on a subsample of domestic violence incidents (n=126) consisting of all cases involving a female perpetrator and male victim (n=32), a random sample of cases with male perpetrator and female victim (n=32) and most of the cases where men and women are recorded as both perpetrator and victim (n=62). Previous research on policing more generally has indicated a gendering of approaches to female and male offenders, where women have tended to be dealt with more punitively. Policy on domestic violence would suggest that the focus is on male rather than female perpetrators. The paper explores these issues of gender, asking whether and how the police appear to approach incidents involving female and male perpetrators in similar or different ways, the construction of `perpetrator' and `victim', and discusses the implications for practice of criminal justice and other agencies working with domestic abuse. 

· Noam Hoffstater, The Hebrew University of Jerusalem 
      Stream: Human Rights Practice 3
Human Rights Organizations' Impact: Conflicting Self-Perceptions of Activists
Many critiques of Not-for-Profit organizations address the organizations' guiding principles as claims for moral superiority or knowledge, or as commitments to perfect moral conduct. The organizations' structure, representation, and cooperation strategies are then often criticized for not matching these stated principles, fostering also issues of trust and integrity. More realistically, such organizations could be expected to demonstrate a high degree of awareness of and sensitivity to moral dilemmas, to discuss these issues openly, and to make innovative efforts to solve them. In this paper I introduce interim-conclusions based on 30 in-depth interviews, conducted during 2007, of volunteers, staff and board members in three Israeli human rights organizations, all active against the Israeli occupation of the West Bank and Gaza. Using the Grounded Theory methodology [Glaser and Strauss, 1967], I trace activists' perceptions of their, and their organizations' most pressing moral dilemmas. I discuss at length one such problem: are the organizations effective in contributing to political change? Are they important? Or perhaps, through relief efforts and ongoing cooperation with authorities, they reaffirm and strengthen oppressing mechanisms? Findings indicate that activists are constantly aware of the dilemma, and discuss it in a realistic manner within the organizations; activities are indeed perceived as partially serving the occupation mechanism, and seldom described as 'effective'. Still, they are constructed as meaningful in various intriguing ways. The decision to participate is based on compromise and responsibility. 

These findings demonstrate the importance of the analysis of self-perceptions to the evaluation of human rights, and other values-based organizations' moral conduct.

· Erica Howard, Middlesex University Business School 

Race and Racism - Why does European Law have Difficulties with Definitions? 

Stream: Law, Race, Religion and Human Rights 4

Within Europe, a number of legislative instruments provide protection against racism and race/racial discrimination, but definitions of the terms race and racism are mostly absent from these instruments. This appears to be the case for instruments at international level, such as the International Convention for the Elimination of All Forms of Racial Discrimination, at EU level, such as the Race Equality Directive of 2000 and at the wider European level with regards to the instruments of the Council of Europe. The presentation will examine the different terms used in the different instruments and analyse the few definitions which are given in some of the measures. Particular attention will be given to the question whether the grounds mentioned can be extended to cover discrimination based on race/racial or ethnic origin, colour, descent, nationality, national origin and religion or belief. This discussion will lead us to the answer to the question whether common definitions/interpretations of the terms race, racism and racial discrimination should exist in Europe and, if so, from which source these should be drawn. 

· Victoria Howes, Salford University 

Harassment at Work - is there still a problem? 


Stream: Labour Law 2

Harassment has an adverse effect on the lives of individuals. Although the problem of harassment at work is not new, it has been recognised and formally acknowledged only in recent years. One of the objectives of the latest European Community Strategy for 2007-2012 on health and safety at work is working towards the prevention of harassment at the workplace, which suggests that harassment at work is a persistent and widespread problem of this century. There are a number of problems that can be identified in this area, including: harassment can take a variety of forms and can be subtle or disguised; people can be afraid of bringing a complaint; the English law of harassment is complicated; there is no clear definition of harassment; it is difficult to establish the case of harassment. It is usually expected that claims of harassment at work are brought under the existing anti-discrimination laws where a victim can demonstrate that he/she has been harassed because of his/her, race, sex, disability, sexual orientation, religion or belief, or age. However, although a special section on harassment was introduced in each piece of anti-discrimination legislation, the recent cases have been brought under other `available' provisions, including, Protection from Harassment Act 1997 and employer's breach of duties under tort of negligence and contract, demonstrate that these provisions are not as yet widely exercised. The paper will consider problems related to harassment at work identified above in further detail and examine recent cases in light of these problems. It is not the purpose of this paper to suggest solutions, but to highlight the first steps towards them. 

· Kuo-Hsing Hsieh, University of Edinburgh 

The Court, Exclusionary Rule and Police  


Stream: Criminal Justice 6

This article analyses the interactions of the court, exclusionary rule and police. The exclusionary rule is one of the most difficult, controversial and complex doctrines in criminal procedure and evidence law. The English courts have repudiated the idea of using exclusion of illegally obtained evidence as a deterrent against police misconduct. In contrast, since 1961, the United States Supreme Court has systematically ignored all but the deterrence rationale for the rule. The author examines the leading cases concerning the rule addressed by the courts in the House of Lords and United States Supreme Court. The article will apply the “positive duties” approach in the criminal justice system. Furthermore, it will evaluate the nature of the duties that arise and seek to reconcile tensions between the two sets of ideologies, the promotion of human rights and the struggle against serious crime. The article will be argued that the duties under international human rights law provide a principled basis for developing the exclusionary rule. 

· Jennifer L Hulme, University of Wolverhampton 
Stream Sexual Offences and Offending 2
Female Sex Crime: An Uncomfortable Category for the Criminal Justice System? 
In a climate of concern about the dangers to children from male paedophiles, the commission of sexual offences by women appears to be marginalised, except for isolated and highly publicized cases. The media attention given to the case of Claire Lyte is a case in point. Lyte was sentenced at Liverpool Crown Court on November 2nd 2007 to two years nine months on four counts of sexual activity with her pupil, a thirteen year old girl. In empirical terms it is clear that women commit a range of sexual offences. This paper explores the way in which sexual offending has become associated with men to such a degree that the sexually offending subject in law is understood as male. Indeed, despite legislative reform, evidence suggests that our understanding of sex crime is still `gendered'. The Sexual Offences Act still makes rape a gender specific offence and may be postulated as being influenced by a phallocentric perspective. This paper examines the way in which such a perspective informs our understanding of female sex offending and to what extent gender-stereotyping influences a willingness to acknowledge the phenomenon, not least in terms of women's agency. 

· Jo Hunt, Cardiff Law School, Wales 

The End of Judicial Constitutionalisation? 




Stream: EU Law 2

Conventional academic discourse, within both law and political science tells the story of how the European Court of Justice, though its judgments and judicial practices has `constitutionalised' the EC Treaty, reformatting an intergovernmental bargain into a federal legal order. Many accounts have presented the Court as the heroic champion of integration, pushing the integrationist agenda forward when political channels are blocked, and integration through political and legislative means stalled. This paper considers whether, in the period following the rejection of the formal consitutionalisation project, it is appropriate to look to the Court to step in and continue the drive towards further, deeper integration, and to further develop and entrench its own constitutional role. It is argued that such a view should not be too readily accepted, as it could be seen as affording too great a respect for the rhetoric of judicial constitutionalisation, which is presented as both fallacious and unhelpful, and as affording insufficient recognition of the realities of the Court's role as a legal institutional actor operating within a complex context in which it has limited autonomy. The paper reviews existing academic assessments of the consitutionlising role of the Court, before considering the significance of the recently proposed Treaty changes to the role and position of the Court, which leads to a consideration of the limited prospects for continued judicial `constitutionalisation' in the future. 
· Caroline Hunter, University of Manchester & Helen Carr, University of Kent 
Managing vulnerability: homelessness law and the interplay of the social, the political and the technical 





Keyword 5: Vulnerability
The seductiveness of the ‘death of the social’ and other stories inspired by governmentality theory has been commented on by a number of scholars, including Dean (2007). Moreover there is a marked contrast between these accounts of the neo-liberal decimation of welfare and those of activists who, particularly in the field of homelessness law, claim social progress as a result of the increasing recognition by the state of its responsibilities to the vulnerable homeless, most notably in the recent extension of categories of priority need (see SI 2002/2051). This paper utilises Dean’s suggested methodology for resisting teleological accounts by focusing on gender as one particular practice which ‘divide(s) populations in order that they might be subject to different kinds of knowledge and different relations of power…so that some can be governed by freedom, others by obligation and sanction, and still others by sovereign force and coercion’ (Dean 2007:14 - 15). The paper tracks the evolution of homelessness law in England from the National Assistance Act 1948 to the Statutory Instrument, by considering two particular gendered figures, the childless victim of domestic violence and the single street homeless person, each of whom populate the borders of welfare government.  Each may now make claims upon the state, but the extent and technical requirements of those claims differ. This enables us to draw some conclusions about the political and social dynamics of ‘actually existing neo-liberalism’ (Brenner and Theodore 2002).
· Rosemary Hunter, University of Kent 

I'm All White JAC(K): The Prospects For Judicial Diversity
Stream: Diversity and Judging

This paper takes as its starting point the recent `revelation' that the first 10 High Court judges appointed in England and Wales since the advent of the Judicial Appointments Commission (JAC) were white male former barristers. Through an examination of the processes applied by the JAC, it argues that this result is not at all surprising, and that the procedural measures adopted by the JAC are highly unlikely to increase judicial diversity even in the long-term, and may, indeed, constitute a hindrance to that goal. As such, the JAC may be seen simply as a legitimation exercise to justify the maintenance of the status quo or something quite close to it. The paper goes on to scrutinise the nature of the `diversity' that the JAC is supposed to achieve, and reflects on its scope and limitations. It considers what other understandings of `diversity' might be invoked in the context of judging, particularly at appellate level, and how they might possibly be achieved. 

· John Hunter-Jones, University of Manchester
 
The teacher, the sick child and the law 



Stream: Education Law 4

The paper considers the issue of the level of teachers' responsibility for supporting the sick child. Supporting the sick child can vary from matters such as administering a prescribed antibiotic at lunch time to supporting a child with a disability such as severe asthma. Teaching Unions make it clear to members that such activities as administering medicines are not part of teachers' contractual duties and there is also a concern with the potential for law suits, there is also no requirement for a teacher to be trained in First Aid as part of their professional development. Typically schools have to rely on teachers volunteering for this role. There is increasing pressure on schools, though, to provide support to the sick child. Schools must have some staff trained in First Aid and there must be an appropriate Health and Safety policy. The well being of a child is central to `Every Child Matters' and the SEN and Disability

· Nadia Hussein, De Montford University
 
Interpreting in Court: Problems in Application 



Stream: Criminal Justice 5

Interpretation in the legal process is performed `intralingually' and subject to the rules and language of the legal system of the relevant court in operation in order to determine the truth in a case presented to it. Therefore, there should be a distinction between interpreting as an interlingual process and interpretation as communicating meanings and explanations within the same language. The court interpreter has to deal on the spot with differences in dialects and different ways of thinking on the part of the appellant/defendant. This is compounded by his/her attitude towards the interpreter in terms of gender, behaviour, clothing and what is expected from her/him in court. The role of the interpreter is not certain or constant as it depends on each court's perception and experience as well as her/his own.. The court personnel look at the interpreter as `an anonymous extra' with no legal standing or script to work from. A further explanation of the undesirable attitude towards the interpreter is the `foreign element' in the non-English speaking trials. The legal personnel reject the idea of having to deal with problems arising from their presence in the host country and have to make arrangements and payments for interpreters to take part in the proceedings. All these difficulties place the court interpreter in a vulnerable position. The interpreters are officers of the court and a vital part in the judicial process, since the court is reliant on them entirely. Interpreters have an important role on the whole administration of justice. They are professionals in their own right and should be perceived as so by legal practitioners. 
Rhoda Asikia Ige, Keele University 

Freedom from racial discrimination 

Stream: Law, Race, Religion and Human Rights 1

Article 1 of the UN Convention on the Elimination of All Forms of Racial Discrimination 1966 gives a broad definition of racial discrimination: 'any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field in life'. The four specified actions are: distinction, exclusion, restriction and preference, which taken together have such a negative impact on the individual. Racial discrimination is deemed particularly acute as individuals are discriminated against solely on account of the colour of their skin or their ethnic origin, factors which they clearly have no control. 

In 1976 the British Parliament established The Race Relations Act to prevent discrimination on grounds of race, colour, nationality, religious beliefs, national or ethnic origins, these Acts have been subsequently amended in 2000 and with Regulations in 2003. 
We must however admit that racial discrimination still persists in all sectors of life in UK. The paper intends to address why law has not been an effective tool in combating racial discrimination thus the paper will examine the various theories associated with racial discrimination and proffer strategies in combating racial discrimination. 

· Bethel Ihugba, University of Sheffield 

Keyword 8: Governance and corporate practices
Company Directors  and  CSR obligations in the Companies Act 2006, a critical analysis.

This article will examine the regulation of public companies in the UK in relation to their duties/responsibilities to society at large. Traditionally English law has favoured a shareholder primacy model when evaluating director decision making. However, post Companies Act 2006, especially directors’ duties in PART 10 Chapter 2, a major new trend towards recognising stakeholder interests emerge. The scope and regulatory implication of these stakeholder interests will be the central focus of this work. Research Methodology. The article will use both qualitative and quantitative methodologies. This will consist of mainly professional and academic journals and text. Other sources like cases, legislations, regulations, conventions and customary business practices will be accessed. For accurate estimation on legislative impacts, statistical data may be utilised.

· Dov Jacobs, European University Institute 

The road to hell is paved with good intentions: Victims Human Rights, the International Criminal Court and the International Social Contract


 Stream: Victims in International Law 4

Since victimology thought to reintroduce the victim in the analysis of the criminal process, we have moved from a Welfare approach to a Human Rights approach to victims. This can be witnessed both at the level of international instruments and at the regional level in the case-law of Human Rights bodies. The most recent trend of this approach has led to the direct transposition of this Human Rights logic to the International Criminal Court to justify the inclusion of Victim's rights  in the Statute of the Court. The consequence of this approach based on universal and individual rights is to have decontextualised Victim's rights, forgetting the social environment in which these rights found their rationale, and more specifically the forum in which they find an expression, in our case a Criminal tribunal. Practical considerations have abundantly been commented upon. What we aim to identify in this paper are the conceptual difficulties that arise from the transposition of the Human Rights discourse before an international institution. The first step of the reasoning will lead us to recontextualise criminal law and human rights within the framework of the social contract. The second step will be to evaluate how this approach to the social contract can be transposed to the international level. This will lead us to identify the limits of the international social contract, and, within these limits, to show that the transposition of the Victim's rights discourse to the International Criminal Court actually affects the nature of the Court, from a Criminal Court, to a Human Rights Courts, to a Civil Court, and eventually, in the reparations process, to a non-judicial compensation body. 

· Grace James, University of Reading 



Stream: Labour Law 1
Mothers and fathers as parents and workers: UK family friendly legislation in an era of shifting identities. 
At a time when the male breadwinner/female carer model of family relations is in demise, this paper considers how well (or not) UK `family-friendly' legislation provides adequate opportunities for mothers and fathers to formulate and develop their own `parent' and `worker' identities. I argue that the current legislation, although claiming to facilitate choice and flexibility, does not provide an effective space for either party to develop meaningful identities in both domains because it continues to privilege the dominant ideologies of motherhood, fatherhood and the unencumbered worker - which operate so as to prevent this. The repercussions of this approach are explored and it is suggested that “genuine” choice involves a shift in perspective towards the promotion of more (and better) father-friendly employment rights and general workplace flexibility. 

· Jenny Johnstone, Newcastle Law School

Child Protection and Equity in Sport: getting the balance right Stream: Sports Law 2

`Sport can have a very powerful and positive influence on young people'. The governments push to provide opportunities for young people to deal with issues in communities around health, education, crime finds them turning towards sports bodies to help deal with some of these concerns. In order to do this, sports bodies have having to ensure that they can manage and provide safe environments for young people to participate in sport. This paper will consider the various legislative changes effecting Sports Governing Bodies in ensuring that Child Protection and Equity pervades their sport. The paper will consider the influence of Human Rights, European and domestic legislation and how sports clubs working professionally and voluntarily ensure that they can meet these requirements practically. The paper looks specifically at the jurisdictions of Scotland and England and Wales and considers what mechanisms are in place to ensure adherence and the potential impact that this has on delivering sport from grass roots to international representative level. 

· Edwin Jones, University of the West Indies, Martin Lodge, London School of Economics and Political Science and Lindsay Stirton, University of Manchester 

Constitutional Transplants and Public Service Bargains: Executive Government in Westminster and Jamaica 






Stream: Administrative Law 2

Since Watson (1973) comparative lawyers have been concerned with the study of legal transplants, mainly of private law. This article examines the transplant of Westminster-style constitutional arrangements to Jamaica, focusing on executive government institutions. Building on earlier work by Schaffer (1973) and Hood and Lodge (2006), we argue that the relationship between the political directorate and the civil service, a distinguishing feature of the Westminster model, is best conceptualised as a kind of 'public servce bargain' expressed in formal law and informal understandings between politicians and (senior) public servants. But while the formal elements of the Westminster model were transplanted to Jamaica as part of a process of decolonisation (cf the 'doctrine of preparation' (Schaffer, 1965)), the informal aspects of the PSB have remained distinct, in part due to the relatively weaker bargaining position of civil servants in Jamaica. This simple analysis explains many of the differences in politician-bureaucrat relations between the two countries. Our distinct analytical lens also provides a unique perspective on more recent constitutional transplants, of which we take the executive agency ('Next Steps') model as an example. Here too, different informal understanding have led to distinct variants of the 'executive agency bargain' and hence to different reform outcomes. 

· Imogen Jones, University of Manchester 

The Inclusion of Bad Character Evidence: A Misunderstood Terminology?   Stream: Criminal Justice 6

Criminal justice discourse often speaks comparatively of `our' adversarial system as opposed to the continental inquisitorial system. Whilst most recognise that these labels are crude and often lead to over-generalisations, the need to describe common features of such systems to aid in the evaluation of any national criminal justice system prevails more often than not. One of the generalised features of continental criminal justice systems is that they have `inclusionary' rules of evidence, as opposed to our own `exclusionary' adversarial system. This is often said to be due to the presence of a professional judge as a fact finder (frequently in conjunction with a lay fact-finding panel), and thus limiting of the risk that inappropriate weight will be placed upon evidence in evaluations as to guilt. This terminology was employed by the government when justifying the reforms to the bad character rules in the Criminal Justice Act 2003. Indeed, in the debates proceeding the enactment of the legislation, over 5000 words of Hansard are dedicated to the issue of whether it was appropriate to create a more `inclusionary' rules for the admission of bad character evidence. This paper suggests that the nature of `inclusionary' systems of evidence has been generalised to the extent that representations such as those made by the government may be based upon misunderstandings. It will address the question of the relevance of bad character evidence (propensity evidence) and whether continental `inclusionary' systems really do view such evidence as relevant to guilt. It will evaluate the consequences of this for the 2003 Act's scheme. 

· Jackie Jones, University of West of England 

Dignity and EU Constitutionalism




 Stream: EU Law 2

Human dignity is a malleable concept. As a legal term, human dignity has been used by national courts in a variety of jurisdictions to hold the state and individuals to account for acts or omissions. Human dignity is to be found in many constitutional texts of the Member States of the EU. It is also contained within Article 1 of the EU Charter of Fundamental Rights. What role can dignity play in cases before the ECJ? The Advocates General have used the term on many occasions. The ECJ however, has very rarely used it. The question explored in this paper is whether or not, or to what extent, a progressive, cosmopolitan, multicultural role for this legal value can be identified. 

· Paul Kadetz, University of Oxford

Equitable recovery and the appropriate level of assessment 

Stream: Transitional Justice 1

The level of inquiry is an imperative component of post-conflict and post-disaster assessment of population needs. Equity in recovery is a function of the level of assessment of a given population. The amount and type of resources available to a given group affects individual utilization as well as the individual. Analysis of individual factors only, ignores social, cultural, and environmental influences on the individual. Analysis (solely) at an ecological level does not account for individual variability within a given geographic level. Furthermore, individual-level variables, such as SES, may only be understood within the context of a given group. Multilevel analysis has sought to bridge these approaches with a more holistic methodology attending to the myriad factors affecting individuals within groups. The proper assessment of multilevel effects, which can operate through multiple contexts at any time, will provide more appropriate and successful interventions for post-conflict/post-disaster populations. In utilizing the post-disaster recovery of the city of New Orleans as a case example, the author will demonstrate how to thwart the structural violence that can be perpetuated with an inappropriate level of assessment. The literature reviewed suggests that multi-level analysis of the community, sub-community, and individual levels of data may provide the most equitable needs assessments of a given group. This paradigm is directly pertinent to equitable transitional justice of a post-conflict population. The presentation will be based on a chapter co-authored with Dr. Nancy Mock, DrPH, Associate Professor of Tulane University School of Public Health, department of International Health and Development. 

· Michael Kearny, University of York

Human Rights Defenders in Conflict 



Stream: Human Rights Practice 4

In recent years the international community - as represented by the UN, EU, and civil society - has increasingly sought to assure the protection and  promotion of human rights through support for the work of Human Rights Defenders (HRDs). The 1998 UNGA Declaration on Human Rights Defenders and the subsequent appointment in 2000 of a Special Representative to monitor and support the implementation of the Declaration ensured that the support of HRDs was to become UN policy, but just who are HRDs? Do they represent a new phenomenon, emanating from the development of international human rights law in recent decades, or is this rather a re-branding of a form of social activist which has long existed? Is the emerging framework around which we understand their work adequate for the challenges they face and if not how may it be improved? Drawing on the experience of international and national NGOs, and of individual HRDs in various conflict situations, this paper will discuss issues around the definition of HRDs and their status under international law. In particular it will address issues related to independence and impartiality, the obligations on HRDs to defend all human rights (or at least not to deny any), and the requirement that HRDs exclusively employ non-violent means of advocacy. The positioning of HRDs within politics will be explored by examining how various states have targeted HRDs under the guise of the 'war on terror', by categorising HRDs as providing succour to terrorists, and posing a threat to the security and stability of the state, asking the question of the relationship between HRDs, NGOs, and the politics of human rights. 

· Vicky Kemp and Zofia Bajorek, Legal Services Research Centre 

CJSSS: Speeding Up Justice





 Stream: Criminal Justice 3

A key priority for the Government since coming to power in 1997 has been to improve issues of efficiency and effectiveness within the criminal justice system. To this end, the Government has implemented a number of initiatives aimed at reducing delays at court. The latest is the CJSSS initiative - simple, speedy, summary justice -which has been piloted in four areas and is now being rolled out nationally. The Legal Services Research Centre (LSRC) has recently undertaken a study of Youth Courts operating in one county area. A number of issues were identified having implications for inefficiency and delay. To consider to what extent such issues are endemic within the criminal justice system the LSRC undertook an observational study of the pilot CJSSS courts, which were operating under the new arrangements. The study highlights a number of improvements brought about by the CJSSS initiative, such as the early availability of the Advance Information which is important when dealing with cases quickly. The extent to which the Advance Information is available early on can often depend on local resources with shortages leading to delays and inefficiencies. Similarly, improvements in working practices were also seen to depend, to a large extent, on the agencies at court having good local relationships. An emphasis on speeding up cases can also have negative consequences, however. Within an adversarial system of justice there were cases, for instance, where defence solicitors were put under considerable pressure to have cases dealt with even if the prosecution had not served the evidence relied upon. In some cases this led towards a `moral' rather than `legal' consideration of issues of guilt. This study raises important issues about the balance to be achieved between managerial issues having implications for efficiency and the need for due process. 

· Louise Kennefick, University College Cork, Ireland 

Psychiatry and the Criminal Law: Revisiting the Arts of Diagnosis and Definition within the current criminal justice regime governing offenders with mental disorders 
Stream: Mental Health 3

My paper will discuss how the current criminal justice regime relating to the defences of insanity and diminished responsibility may be viewed as a means by which the legislature can control the treatment of, and society's reaction to, the mentally disordered offender. In particular, I will examine the significance of definition within the law governing offenders with mental disorders (for example, the Criminal Law (Insanity) Act 2006 (Ireland)). The prominent position of the term “mental disorder” within the UK and Irish law alike imposes a particularly medical or psychiatric term upon a legislative setting. Consequently, my discussion of the law in this area will feature an examination of the relationship between psychiatry and the criminal law. My analysis will involve a discussion of the notions of free will and determinism, as they apply to the current legal regime. Consequently, I will argue that the law has failed to recognise the social context of mental illness, and continues, with the aid of psychiatry, to `manage' those who fall outside our social norms. While my paper will largely employ a socio-legal methodology, I will also adopt theoretical and historical methodologies to facilitate my analysis of the demise of `medical insanity' in opposition to the retention of `legal insanity', and the significance of this as a mechanism of control in terms of the current law in the UK and Ireland governing the mentally disordered offender. 

· Andrew T Kenyon, University of Melbourne 

Comparing Criticism: Sociolegal Research and Doctrinal Law  

Stream: Media Law

Defamation law is full of arcane detail—detail which has long been the subject of criticism. However, some of the detail's significance changes markedly when its operation in litigation practice is taken into account. This paper examines the value that sociolegal research can offer to analysing comparative legal doctrine. Drawing on work about defamation, it discusses how empirical research can develop existing academic analyses of the law across Australia, England and the US. The example of defamation law is used to illustrate a point of more general value to legal academics interested in comparative law—legal doctrine is enacted in a particular style through litigation practice and it may well be reshaped in ways that are not recognised by litigators, judges and scholars operating primarily within one country. 

· Smita Kheria, Queen’s University, Belfast 

Consultation with Artists and Copyright law: A UK perspective Stream: Intellectual Property 2

This paper outlines the position of artists' contribution to formulation of copyright laws in the UK. Digital technology brought `authors' opportunities for creativity like never before but also posed important hurdles for the doctrines of copyright and moral rights. It prompted legislative developments at international level to strengthen existing copyright law in favour of right holders, while moral rights remained acknowledged but ignored; and also led to an extensive theoretical debate in the academic world, which continues till today. The focus in both legislative developments and academic literature has remained around technical issues of digitization, concerns of businesses and economic efficiency, effects on cultural and social aspects of society and balance between private rights and larger public interest. Remarkably, there aren't sufficient empirical studies to back such claims. More importantly, despite the excuse of “protection of authors” being used to bring in legislative changes and “nature of authorship” being discussed widely in the literature, the voices of the “authors” remain absent. Both, the strong need for empirical research in this area and the potential for such studies to make a significant contribution to existing theoretical knowledge have been pointed out but remain unaddressed. This paper first outlines the studies carried out in the UK in the last decade involving artists or addressing their perspective in relation to the copyright and related rights as outlined above. It summarizes the nature and objectives of the same and also points out how such empirical studies remain few and far between. Second, the paper also outlines the contribution of and representation from artists to the major government consultations on copyright and related laws in the UK. 

· Teng-Guan Khoo, University of Salford 


Stream: Sports Law 1

A Critical Comparative Analysis of Racial Discrimination Law and Regulation in Sport 

The concept of promoting racial equality in various sectors, fields and industries is not a new phenomenon and has become synonymous in countries with people from different ethnic groups, races, communities or backgrounds. We have come a long way since the concept of affirmative action and equality of opportunity was devised as means of achieving equality among races. Interestingly however, nothing much has been heard in relation to its application in the sports' industry. Theoretically, `Sport' is considered as an independent entity, relatively free from political or legislative interference. It has been however, argued that sport is directly or indirectly affected by the affirmative action and equal opportunity policies as a result of implication. It has been argued that the theory of affirmative action and equal opportunity are two separate concepts, albeit sharing similar objective. While equal opportunity ensures that sportsperson receive equal treatment during the process of selection, affirmative action requires a `satisfactory' or fixed number of participation from a certain ethnic or racial group. Theories however are subject to variations and as a consequence, it would be inappropriate, at this stage to concur to the above statement. Therefore, the key questions would include the extent of relationship or overlap between both affirmative action and equal opportunity policy and if so, could it be reflected on the legislative provisions of countries (which include Malaysia, South Africa, England and the United States) that adopt such practices in sports? As a result, this conference will evaluate the interaction between sport, racial discrimination and its relevant legislative and in particular, the inter-relationship between affirmative action and equal opportunity policy in shaping the legislation of a country. 

· Tarik Kochi, Queen's University Belfast 

The Lives of Animals: Aliens, Nazis and Species War 

Stream: Law and literature 1

H.G. Wells' The War of the Worlds introduces a theme heavily repeated in science-fiction literature and cinema - the invasion of the earth by an alien species aimed at enslaving, eating, or eradicating human life. From alien invasion, to the revenge wreaked by a polluted eco-system via the figure of a giant sea monster (i.e. Godzilla and its many cinematic offspring) the theme of inter-species violence plays a continued role within the imaginings of popular culture. For Wells such an image operated as an open reflection upon the massive violence carried out by humans, and particularly by Europeans, upon both non-human animals and upon indigenous peoples. As the alien extermination of human life merely mimicked the way humans had so happily exterminated other forms of life, Wells suggested that we should not leap too quickly to judge the aliens. A similar moment of reflection can be found in J.M. Coetzee's protagonist Elizabeth Costello in The Lives of Animals and Elizabeth Costello. Elizabeth Costello draws the comparison between the everyday slaughter of non-human animals and the genocide of the Jews of Europe during the twentieth century - she equates carnivorous humans with Nazis. The provocations made in these texts and their depiction of species war open up a line of questioning over the legal and ethical judgments we make with respect to war. Might not the `law of war' merely represent a reified version of species war? How might the concept of species war help us to better understand the operation of legal violence? 

· Dennis W. K. Khong, University of Manchester

Some Thoughts on Training Legal Scholars Policy Analysis 

 





Stream: Maths, statistics and scientific methodologies

Not infrequently scholars trained in the black-letter-law tradition make conclusions about the desirability of a policy without specifying the analytical methods for arriving at those conclusions. This invariably leads to the impression that conclusions makes by these legal scholars are mere subjective opinions. One of the reasons for this behaviour is that the scholar is not trained in the techniques of policy analysis. Therefore the purpose of this paper is to explore some issues concerning the training legal scholars in the methods of policy analysis. This paper examines the various methods of policy analysis, drawing experience from public administration and economics. It then looks at the reasons why traditional legal scholars have difficulties in acquiring skills in policy analysis, and make suggestions to remedying this situation.

· Anna-Maria Konsta, American College of Thessaloniki, Greece 

Legal Culture in Paul Auster's “The Music of Chance” 

Stream: Law and literature 1

This paper examines Paul Auster's “The Music of Chance” from a law and literature perspective. Auster's idea of Law is presented in the context of the post-industrial American society. Concepts such as justice, freedom, prison, forced work, contract, good and bad faith, and death penalty are viewed as an integral part of the American legal culture. Legal culture of a literary text is the ideas, perceptions, beliefs of the author about what Law is. The literature which gives expression to legal culture is a source of comparative law. The hero in the book is not an “empty vessel”. He constitutes the legal subject of the post-modern world. He has a sex, sexuality, existential needs; he is seeking for justice and freedom. The hero in the book expresses Foucault's governmentality, chance or risk coincides with the governance of uncertainty of the post-modern world, and legal culture is nothing more than language, a different kind of eloquence, the silent language borne within words in Paul Auster's “The Music of Chance”. 

· Mihail I. Kritikos, University of Exeter 

Science and Genetic Engineering Regulation in the EU: Reconceptualising the traditional risk analysis framework 






Stream: Environmental Law 1

The paper seeks to analyse the role of expertise in the formulation of EU's regulatory policy on genetic engineering, against the general debate regarding the terms of the relationship between knowledge and regulatory politics. The proposed paper asks whether the EU's traditional risk analysis framework, divided between risk assessment and management, maintains a distinction between scientific evaluations and political judgments and enhances the effectiveness and responsiveness of the authorisation framework. The relationship between risk assessment and management in the frame of EU's agri/food regulatory framework will be examined, on the basis of the GMO Panel of the European Food Safety Authority's opinions, and whether and how the relevant non-technical considerations have been taken into account at the various levels of risk analysis in the authorization procedure. It will be argued that, in the context of this evidence-based regulatory approach, scientific evidence has been at the centre of divisive and contentious policy judgments instead of providing the basis for credible, solid and broadly accepted safety evaluations. The findings suggest that political responses to the risk problems of genetic engineering are being caught up in scientific debates and captured by particular forms of expertise stemming from the RA, rather than taking place as wider social deliberations regarding the acceptance and the terms of application of genetic engineering. The paper will conclude by formulating a brief proposal on how the risk analysis framework can be reconceptualised based on the particularities of agri-food genetic engineering as a field of authorisation control. 

· Anne Lagerwall, Cambridge University 



Stream: Criminal Justice 1
Can International Criminal Justice be rendered using unlawful means? 

The question seems to be rhetorical and one might automatically want to answer it by the negative. However, it is not rare to notice in practice that unlawful acts occur in the course of proceedings against persons suspected of having committed international crimes. Therefore, one might question the effect such acts can have on the validity of these proceedings. In the context of international criminal justice, the question has arisen in very many ways but has crystallized in regard to two specific dilemmas courts have been confronted with. Firstly, can a court accept to exercise its jurisdiction over a person whose arrest has taken place in violation of international law? Such situations have occurred in various cases where a suspect has been kidnapped or arrested on the soil of a foreign State without its consent (Adolf Eichmann, Klaus Barbie…) or where a suspect has been suffering from mistreatment during the arrest (Dragan Nikolic). Secondly, can a court welcome evidence although the legality of the means used to obtain it is doubtful? The matter of wiretapping has been brought up before the International Criminal Tribunal for ex-Yugoslavia on more than one occasion (Delalic, Kordic, Brdjanin cases for example). The paper will aim at answering these two questions in the light of the international criminal precedents. As a hypothesis, it seems that International Criminal Justice reaches a balance between the respect of the accused's rights and the courts' integrity on one hand, and the need to bring proceedings against the persons suspected of having committed international crimes on the other hand, by considering that unlawful acts might affect the validity of the proceedings only when these acts amount to a certain level of gravity.
· Melanie Latham, Manchester Metropolitan University

Shaping Their Future? Feminism, autonomy and cosmetic surgery 
 
Stream: Medical Law 5

Cosmetic surgery is increasingly popular in the UK, as in other Western countries. In the face of growing complaints and apparent risks, the government has introduced safeguards in the interest of patients. Essentially, however, the government has left the regulation of cosmetic surgery to the practitioners themselves. This paper will examine how far government responses such as the Care Standards Act 2000, the Health and Social Care (Community Health and Standards) Act 2003, and the NHS Act 2006 have provided the right balance between protection and autonomy for the cosmetic surgery patient. 

· Susan Leahy, University College, Cork 

Stream: Sexual Offences and Offending 1
A Consideration of the Impact of Societal Attitudes on the Operation of Sexual Offences Legislation 

In the latter decades of the last century, the efforts of rape law reformers led to huge changes in the law of rape. Unfortunately, however, while the law on the statute books underwent huge changes, in practice, little has changed for victims of sexual violence, for whom the criminal justice system remains hostile territory. This paper will argue that the failure of law reforms to adequately address the problems of victims of sexual violence is that while reformers did much to bring about extensive changes to the law on the books, they were less successful in eradicating myths and negative societal attitudes about sexual violence which arguably continue to misinform the treatment of sexual violence cases in the criminal justice system. In addition, in recent decades, it has become apparent that there are a number of myths and misperceptions which pertain about male victims, a group whose perspective remains under-represented. This paper will address issues such as the extent to which the law in Ireland continues to make assumptions about victims of sexual violence and the extent to which these assumptions mismatch the real experience of such victims. It will be concluded that what is needed in order to improve the position of victims of sexual violence is not necessarily further legislation but rather the provision of information which seeks to eradicate myths about sexual violence, and the victims thereof, and informs the public about the reality of sexual violence. 

· Eunna Lee, University of Essex 

Making the Legal Right Real to the Poor: Cases of South Korean Street Vendors Claiming Social Benefits 





Stream: Human Rights Practice 2
In myriad of problems after the Asian economic crisis in 1998, the South Korean government established the National Basic Livelihood Act in 1999 that explicitly recognizes the right to social security for the first time. The legal guarantee of the rights, however, does not lead automatically to the enjoyment of such rights. The paper will examine the gap between the legal right and the substantive right under the National Basic Livelihood System (NBLS) with cases of street vendors who tried to claim the right to social security under the new right-based social security system. 
The author assisted street vendors to claim the National Basic Livelihood benefits by providing necessary information, accompanying them to the meeting with welfare officials as a part of field research in South Korea in 2006. Based on the encounters with street vendors who want to claim the benefit as well as with welfare officials who implement the benefit scheme, the paper will address the barriers street vendors are faced with to realize the legal right, in terms of information, cooperation from family members, stigma. It will also address the issues raised during the claiming process, particularly in meetings with welfare officials. Overall, it will be argued that although the NBLS recognized the right to social security, the transition from family-based welfare support to citizenship based welfare support is incomplete in South Korea. However, the right-based approach to welfare system provides a further opportunity for the poor to make the legal right real. 

· Maria Lee, University College London
 
The ambiguity of multi level governance of GMOs 

Stream: Environmental Law 1

`Multi level governance' is perhaps an overused term, called on any time that multiple levels of governance are involved in decisions, and really any time we have an EU decision, where necessarily a combination of central and national bodies come together. But multi level governance can also borrow the language of `governance' to point towards the use of non hierarchical and informal arrangements to escape the limited solutions or deadlocks available in law. The regulation of GMOs (in the authorisation process and beyond) makes self conscious efforts to provide fora and opportunities for collaboration and compromise. GMOs are such a politically charged topic and interests are so divided, however, that compromise is not proving possible. In these circumstances, there is an effort to revert to the hierarchy. But nor is that straightforward, and (especially after authorisation) there is a battle for authority between the centre and the Member State. 

· Tom Lewis, Nottingham Trent University 
Stream: Law Race, Religion and Human Rights 3
Religious Dress and the European Court of Human Rights 
This paper considers the approach of the European Court of Human Rights to the issue of religious dress, with particular reference to female Islamic dress and state restrictions thereon. Article 9 of the European Convention on Human Rights apparently affords protection to those wishing to manifest their belief through clothing but the protection actually afforded has been very weak (see e.g., Şahin v Turkey). It is argued that because the European Court has had difficulty in identifying quite why religious symbolism is considered to be important in contemporary secular Europe, it has afforded only very limited protection to those wishing to exercise this right. There is a stark contrast with the Court's treatment of those rights whose philosophical justifications are more readily graspable by the Court - for example sexual identity, political expression and freedom of association. 

· Roy Light, University of West of England 

Prisoners' families: a scoping study 



Stream: Sentencing and punishment 1

Some forty years ago, when the first systematic study of prisoners' families was published (Morris 1965), the average daily prison population stood at 30,421. The figure now exceeds 80,000. This paper considers forty years of research, policy and practice in relation to prisoners' families and asks why, despite the dramatic increase in their numbers, prisoners' families remain largely the `forgotten victims' of the criminal justice system (Matthews 1984). It concludes with an appraisal of recent initiatives and possible reforms. 

· Chun Hung Lin, Feng Chia University

Sharing Radio Spectrum: International Regulatory Mechanism for Maritime Telecommunications Service  


Stream: Regulation, Governance and Corporate Social Responsibility 2
In spite of economic fluctuations, the radiocommunication sector remains one of the most profitable industries. With the use of radio waves, many industrial processes and scientific experiments have been improved, and uncountable businesses have been created. However, if the use of radio is incorrectly exerted or operated, various harmful interferences will happen that it will nullify its benefits and results. To avoid such possible effects, radio must be well regulated. The seriousness of spectrum scarcity is evidenced by the numbers and applications of international organizations, which participate in these events. Radio services have become increasingly complex, both in technology and in the sheer number of different services in use or planned. Such a global issue requires negotiation to resolve through an international body these complex issues. Meanwhile, the International Telecommunication Union (ITU) has a long history that deals with international frameworks and binding instruments for telecommunications. The work of ITU is vital for maritime telecommunications services. The International Maritime Organization (IMO) and the ITU are responsible for defining and regulating maritime telecommunications systems. The issue of rational use, sharing, and protection of such a limited common resource should be negotiated and coordinated on a national and international scale. The paper will debate radiocommunication and spectrum management including definition, uses, and scarcity of radio frequency spectrum, and examine why these resources should be managed and regulated. Secondly, the paper will review Radio Regulations from its history, legal status, as well as its future development. At the end, this paper will apply the cases of maritime telecommunications to emphasize the importance of international negotiations and cooperation in sharing this limited natural resource. 

· Robin Lister, University of Bradford

Property, identity and the novel: where were the lawyers? 

Stream: Law and Literature 2

`Who was ever awe-struck about a testator, or sang a hymn on the title to real property?' 

Property and succession operate as a structural principal and central theme of the eighteenth- and nineteenth-century English novel. From Fielding to Dickens, Austen to Eliot, plots turn on wills, settlements and prudential and transgressive romantic marriages. Since property was a person's main attribute, constituting individual and family identity and the major currency of relationships, social status and political power, it was inevitable that novelists should have represented the coercive, controlling effect of property and property law. However, despite the influence of expert conveyancers, the dependence of landowners on their legal advisers and the growing criticism of real property law, strict settlements, primogeniture and coverture, property lawyers are largely absent, shadowy presences in the novel. This paper explores possible reasons for the relative literary marginality of lawyers in general and property lawyers in particular during this period, and suggests that authors, as legislators and judges of their fictional worlds, produced and reproduced the idea of property lawyers as neutral, emotionless technicians, subsumed by law and property itself. This idea is realised in the poetically just funeral of the most fully drawn literary lawyer of the period, Tulkinghorn, a legal intruder in the world of flesh and blood, mourned by the unoccupied carriages of the nobility of whose property and secrets he is steward and depositary. It goes back to Chaucer's sergeant of the lawe and forward to Harry Lutz and shows why we cannot look to the legal profession as agents of change. 

· Ben Livings, University of Sunderland

Criminal liability for violence in sport: the debate that won't go away' Stream: Sports Law 2

This paper revisits the nexus between criminal liability and participator violence in sport, a subject that has engaged academic debate since the landmark House of Lords judgment of R v Brown [1994] 1 AC 212. Brown has attracted criticism from many quarters, and yet has stood as the authority regarding participator violence and the criminal law for almost a decade and a half. More recently, the brief and jurisprudentially unsatisfying judgment of R v Barnes [2005] 2 All ER 113 has done much to re-ignite the debate as to when a sportsperson should face prosecution after causing injury to a fellow competitor. Barnes shows some promise in its acknowledgement of a `playing culture', and of the various other, more suitable, fora in which instances of violence on the sports field can be resolved (through sport's internal disciplinary procedures and the civil law), without recourse to the criminal courts. However, its inexorable return to the `consent' debate (for which the ultimate authority is Brown) exposes the impracticality and theoretical illogicality underpinning consideration of sports participation alongside the various other situations in which consent may be operative. As sport continues to search for a forum in which to resolve its multifarious disputes, this paper explores the uncomfortable and uncertain relationship that it enjoys with the criminal law. 

· Eirini Sevasti Louppi, Irish Centre for Human Rights 
   Stream: Victims in International Law 3
Victims of sexual violence in the Democratic Republic of Congo (DRC): A search for justice 

This paper will focus on national and international criminal justice responses concerning victims of sexual violence in the DRC. Despite the enactment in 2006 of new laws modifying and completing the Congolese Criminal and Procedural Criminal Code on the suppression of sexual violence and the official opening of an investigation by the Prosecutor of the International Criminal Court in June 2004, justice remains a challenge for those victims. The new provisions of the Congolese criminal code enlarge the notion of rape and are introducing fourteen different forms of sexual violence. The Procedural criminal code modifications are aiming at the procedural celerity of the suppression of sexual violence, the respect of the dignity and wellbeing of the victims and the guarantee of a judicial assistance for such victims. The efficient application of these laws and the reparation of victims continues to be a challenge. Several factors are favouring impunity regarding sexual violence offenses in the DRC such as: the unwillingness or inability of the Congolese judiciary and prosecutors to address such crimes; the lack of capacities of the Congolese justice institutions to respond to the problem, the limited number of cases referred to justice and the weak administration of proof. When moving to the international criminal justice context, it is important to differentiate that not all of sexual crimes in the DRC amount to international crimes. An in-depth investment for criminal justice responses of the international community in consolidation with the local population should be made, as well as for international crimes committed and not prosecuted by the ICC due to jurisdictional restrictions. Parallel to this, common law sexual offenses should not be neglected or dismissed. The efficient responses of national criminal justice is an equally important factor to combat impunity and contribute to the deterrence of such crimes. 

· Nicola Lugaresi, University of Trento 

Stream: IT Law and Cyberspace 3
The Amazing Daily Breach of my Inbox Privacy: Why the Law is Failing 
In their fight against spam, the EU chose an opt-in approach, while the US chose opt-out. The choice made by Directive 2002/58/EC has been considered more privacy-oriented than the US Can-Spam Act. The Italian legislation implemented the Directive through (apparently) severe provisions; the national Data Protection Authority persistently states that privacy must be protected, and that unsolicited commercial mail violates the law. Still, my inbox is still flooded with spam, and I rely much more on technology than on law to protect my right to be let alone. The paper aims at showing what is wrong with the law and with its daily application, through an empirical path. I have tried some remedies before the “Garante” (the Italian DPA), to check the effectiveness of the semi-judicial mechanisms provided. I have contacted my employer (the inbox flooded is the university one). I have considered the judicial option. I have communicated with polite spammers, and with sneaky ones. Why, in the end, I am not satisfied? The paper aims then to put forward some proposals about amendments to Community and national legislation, and about changes to the practical application by the Data Protection Authority, in order to give Internet users more realistic and effective tools to fight spam. There is an alternative: admit that law is useless, and give up. Take it easy. Would not it be a defeat, though? 

· Bruce MacDougall, University of British Columbia
 
Accommodating Religious Objection to Conducting Same-Sex Marriages in Canada: A Right or a Breach of Rights? 

Stream: Law, Race, Religion and Human Rights 2 and Gender, Sexuality and Law 4 (Joint session)

Marriage (though, for peculiar historical reasons, not divorce) is a legally and constitutionally complex matter in Canada. The definition of marriage is a matter of federal jurisdiction, but the “solemnization of marriage” is within provincial jurisdiction. Civil marriages and religious marriages have equal validity. Some, but not most, religions will conduct same-sex marriages. Same-sex civil marriage has been constitutionally recognised as a right in Canada. The federal legislation that was passed to facilitate this right, however, expressly preserves the freedom of religious officials not to conduct such marriages, even though this is a matter within provincial jurisdiction. The question that has arisen is the extent to which, if at all, state-appointed or -recognised officals can refuse to conduct same-sex civil marriages because of religious objections to such marriages. The different provincial and territorial regimes in Canada have come up with a wide variety of responses to this issue - some forbidding such religious objections and others accommodating them to varying extents. There are currently challenges by marriage officials in some provinces that have refused to accommodate religious objections to officiate at same-sex civil marriages. This paper will examine these different responses and challenges and examine the legal-constitutional basis for accommodating religious objections by public officials in this context. 

· Mavis Maclean, University of Oxford 

The work of the family bar: the adversarial myth


 Stream: Child and Family Law

This paper reports preliminary findings from the OXFLAP study of the work of the family bar in public and private law. The assumption that the bar work in an adversarial manner is challenged and the inquisitorial nature of their work examined in contact cases and care proceedings 

· Louise Mallinder, Queen's University Belfast Stream: Transitional Justice 3

Amnesty in Northern Ireland: A Viable Tool for Seeking the Truth about the Past? 

Despite the apparently `successful' peace process, the legacy of the past in Northern Ireland is still a divisive issue. In recent months, even whether the Troubles can be labelled as a `conflict' has sparked contentious debate. Nonetheless, it appears that after the piecemeal approach to transitional justice that has been pursued by the British state over the past decade, a more holistic approach may be adopted following the report of the Consultative Group on the Past, which is due to be published in summer 2008. During the consultations for this Group across Northern Ireland, the question of whether an amnesty can be granted to former combatants of all sides (Republicans, Loyalists and the security forces) provoked strong reactions from victims' groups, politicians and journalists. However, the use of an amnesty would not be entirely novel within the Northern Irish context; indeed, the current First Minister, Ian Paisley benefited from an amnesty in 1969. More recently, amnesty or other processes to shield individuals from prosecution or reduce their sentences have been used to encourage decommissioning and the surrender of information on disappearances and Bloody Sunday, to release paramilitaries from prison and have also been proposed as a means to address the issue of the so-called On-The-Runs. This paper will compare each of the amnesty-style process that have been used to date, before making suggestions on what type of amnesty could make a viable contribution to addressing the legacy of the Troubles. 

· David Mangan, London School of Economics

The term is the strategy: Teachers as ‘professionals’ and union members 
Stream: Labour Law 2

For this investigation, the terms `profession' and `union' feature prominently. A survey of the literature surrounding what constitutes a professional uncovers a departure from the classical, strictly characteristic-based means of definition. The by-product now is that the parameters of what constitutes a profession have become less definite. Although identified by statute, the use of the term `union' extends beyond this minimalist definition. Often opinions tend to fall short of a complete representation of all the work that unions undertake and certainly their positive influences. Too often, unions are viewed as a negative in any workplace. And so, both these terms have come to signify a formidable topic for educators as teachers continue to face issues of identity. Although they claim professional status, teachers (through their unions) are better known within the context of unionism. The concepts which will be considered, then, are: 

1. demonstrating how the work of teachers does not fit with contemporary characterizations of professions; and



2. exploring how the terms `profession' and `union' member can be used in conjunction while simultaneously forming terms of strategy in regards to teachers. 

· David Marrani, University of Essex & Dr Arnaud Lucien, University of Essex, Université de Toulon Sud Var, France  

Exclusion and human rights: The French case Stream: Law, Race, Religion and Human Rights 1

For the last year, we have conducted an empirical study on exclusion in France. The overall project is about defining de facto exclusion in four European countries, France being the “continental large scale case”. De jure exclusion has been considered in the project through its impacts on individual's human rights. The rigid frames of nationality and citizenship, the notion of statelessness do not seem to apply, broadly speaking, to the new forms of exclusion. The case of France is of course relayed by the media as being merely a problem affecting only North Africans, from the former French colonies that are seeking a better future in France. However, de facto exclusion has a wider scope. Many Asians have been affected by the problem, for example, without the spotlight of the media. On the other hand, the new legal development and particularly the changes implemented by the new Sarkozy administration (new immigration law, new ministerial department on immigration and nationality, “positive” immigration, quotas, idea of a Mediterranean Union,…) operate like an ambivalent normative approach, creating exclusion and limiting its impact. We propose to briefly summarise the de jure changes, before presenting some cases of de facto exclusion. 

· Alex Marsh, University of Bristol




Stream: Administrative Law 3
The impact of liability on public bodies: lessons from the literature 
The negligence liability of public bodies is a topic of recurring, indeed continual, debate in public law. Views on the impact of changing liability differ sharply. Evidence with which to adjudicate between the competing perspectives is slight. Members of the judiciary have therefore had relatively unfettered discretion to adopt differing positions on the issue. As a consequence, in English law the boundaries of the negligence liability of public bodies have proved to be highly unstable over the last three and a half decades. Since Dorset Yacht the courts have regularly returned to the question of liability and resolved it in different ways. Over this period the central concern has changed from duty to breach, with a variety of devices having been proposed with which to distinguish relevant circumstances and justify the denial of liability. This paper builds upon the Law Commission remedies project. It draws upon a range of literatures - socio-legal, law and economics, public administration and policy analysis - to explore what existing theory and evidence allows us to say about the impact of changing liability. The paper argues that while direct evidence regarding impacts is limited we can piece together a picture from more indirect sources to suggest that we should expect the impact of changing liability to be relatively modest. Or, more precisely, that liability will have an impact upon bureaucratic behaviour in specific contexts. The paper discusses the variables that will shape the extent of the impact of liability and identifies the areas in which our understanding of impacts remains underdeveloped. The notion of public law is used in a very wide sense. It is not the aim of this paper to discuss what public is, or should be. 

· Barbara Mauthe, Lancaster University 

Feminising Public Law 





Stream: Administrative Law 2

As a discreet area of legal analysis public law has shown itself to be particularly resistant to the inclusion of feminist critiques. It has also been established that the reasons for this resistance relates to the ontological and methodological differences between these two forms of analysis. The aim of this paper is to explore how such differences can be overcome. The particular avenue chosen for the inclusion of feminist critiques is that of conceptual analysis. Conceptual analysis is, however, virtually unknown within public law yet it has been argued elsewhere that such an approach has the potential to widen the range of analytical tools available to public lawyers. As an analytical approach, it has, for example, demonstrated its capability to traverse across complex areas of public law scholarship such as sovereignty and the central-local government relationship. Accordingly if conceptual analysis can accommodate the complexities of such diverse areas of public law then it may also provide the means by which feminist critiques can be included. 

· David McArdle, University of Stirling

The paper they tried to ban: sport, stigma and the limits of law  
Stream: Sports Law 1

The purpose of this contribution is to consider how the concept of stigma impacts upon opportunities to participate in sport and recreation activities, and how legal structures both facilitate and restrict participation among stigmatised groups. Gorfman's (1963) definition of stigma as an “attribute that is deeply discrediting” and can breed fear, animosity or pity among others is taken as the starting point from which stigmatisation within the sporting field is explored. The paper will also consider historical and recent examples of sports successfully challenging stigmatising behaviour, whether of their own initiative or in response to legal developments. Research of the jurisdictions under consideration provides a wealth of historical examples of stigmatising attitudes being visited upon sports participants. Historically, stigmatisation arose on the basis of (for example) participants' biological sex, pregnancy, disability status and race - attitudes that were, and sometimes continue to be, reinforced by the juridical field through both the case law and the legislative frameworks. While more recent developments have indicated both a willingness and an ability on the part of the sports and juridical fields to challenge stigmatising behaviours, these developments have often been partial, incomplete and contrary to the wishes of sports bodies and those within the law. They can thus be regarded (after Bourdieu) as examples of the conflict within and between the juridical field and the field of sports over who `governs' sports practices. Finally, the emergence of new stigmatising behaviours over, for example, sexual orientation, transgender status and HIV status and religion/belief are explored. These phenomena represent fresh terrain upon which these conflicts over participation will be contested in the years to come, for they represent new challenges to some sacrosanct perceptions over what is `normal', `'fair' or `safe' in sports participation. 

· Pádraig McAuliffe, University College Cork
Stream: Transitional Justice 5
Post-Hybrid Court Persistence of Governmental Interference in Prosecutions in East Timor 
One of the key underlying principles of hybrid courts is their ability to facilitate the permeation of useful international standards, skills and principles into the domestic criminal justice system. Usually, these courts are in fact justified on the positive impact they have on national structures. The experience of hybrid courts, however, is that negative practises are also carried over into the domestic systems. In the East Timorese Serious Crimes Process, egregious governmental interference in war crimes prosecutions and the failure by international and domestic actors to reject it or render it impermissible has contributed to a persistent politicization of prosecutions in the three years since the original process ended. My paper examines the nature of this governmental interference in ordinary crimes in this period. It highlights the unintended consequences of such trials and demonstrates that the political transitional imperative to prosecute can weaken broader rule of law aspirations. 

· Julie McBride, Queen's University Belfast

Assessing The Special Court for Sierra Leone 

Stream: Transitional Justice 5

The civil war in Sierra Leone from 1991 to 2002, characterised by intense violence and mass displacement, resulted in the deaths of tens of thousands of civilians and the utter devastation of any semblance of justice. The Special Court for Sierra Leone was created by the Government of Sierra Leone and the United Nations on 16 January 2002 with the aim of laying the foundation for building respect for the rule of law and a measure of accountability in Sierra Leone, and setting the trend in justice development for all post-conflict societies of Western Africa. The Special Court is being watched carefully by the international legal community as it breaks new ground in international jurisprudence. Its convictions for child soldier recruitment, it's origins as a treaty rather than a Security Council resolution, and the issue of an amnesty granted by the Government that spans three years of the Court's jurisdiction are all noteworthy challenges that are making the Special Court a key player in ICJ development. This paper examines the accomplishments achieved and shortcomings encountered by the Court so far and its contribution to the development of restorative justice. The paper shall specifically focus on the landmark case of Brima, Kamara and Kanu, and naturally the current trial of Charles Taylor. 

· Claire McCann, Queen's University Belfast 

Using Litigation to Protect the Right to Water 


Stream: Human Rights Practice 3

The installation of pre-paid water meters in some townships of South Africa has been viewed as a means of attempting to combat the culture of non-payment for basic services which prevailed in the Apartheid era. The South African Constitution recognises the right to water and the Government has sought to implement this right through the policy of a Free Basic Water (FBW) allowance which is calculated at a rate per household. Once this allowance has been exhausted, households with pre-paid meters have their water supply immediately disconnected and are left without access to water. The rate of unemployment and the size of household in some areas are such that once this free supply is exhausted, often mid-way through the month, the household cannot afford to purchase water for the remaining days of the month, which gives rise to issues relating to health, human dignity, equality and the effectiveness of the FBW policy implementing the right to water. The use of litigation as a strategy for the protection of human rights remains popular despite much critique and scepticism about its effectiveness. Many individuals, groups and NGOs continue to use this route as a means of advocating for social change. One such community is that of Phiri, Soweto. They are seeking to use litigation as a means of raising awareness about the impact of implementing a policy of pre-paid meters where the FBW is insufficient to meet the basic needs of households in their area. They are asking the High Court to recognise that this policy is unconstitutional and unlawful and an affront to human dignity. I will use the example of this case to demonstrate the extent to which litigation may be an effective means of realising social change and protecting the right to water. 

· Kirsten McConnachie, Queen's University Belfast 


Stream: Transitional Justice 6 Victims, justice and transition: Towards a victimology of transitional justice 
There is growing conviction in post-conflict settings that justice for victims is a pivotal determinant of a sustainable peace. However, while victims are invoked as the inspiration and impetus for international criminal justice (and transitional justice generally) there is a notable shortage of empirical evidence on matters such as victims' interpretations of appropriate justice, the experiences of victims as participants in justice institutions, or the efficacy of prosecutions in meeting victims' needs. While the victim-centred ambitions of international criminal justice appear to set it apart from domestic criminal justice processes, in practice victims and survivors' input into the justice process remains tightly circumscribed and merely instrumental to the core objective of identifying and punishing perpetrators. Recognition of these shortcomings has tempered some of the more grandiose claims for international criminal justice (i.e. regarding a contribution to individual healing or nexus with societal reconciliation) and several commentators have recently suggested that grassroots transitional justice approaches may be better suited to assessing and meeting the needs of victims. However, while this paradigm shift may indeed prove to be constructive, the same fundamental problem arises: how can we assess the risks and opportunities of justice practices - at any level - in the absence of a body of empirical evidence? This paper will outline the role of victims in international criminal justice to date and put forward some preliminary suggestions for a `victimology of transitional justice'. 

· Luke McDonagh, Queen Mary, University of London

Linguistic Diversity - Diversity of Language Keyword 1: Identities: Diversity and Language

My paper will focus on the issue of diversity of language itself.  I shall examine the social, historical and legal issues surrounding the Celtic languages of Britain and Ireland (Cymraeg/Welsh, Gaeilge/Irish, Gàidhlig/Scots-Gaelic and Kernowek/Cornish) and the continued survival of these ancient languages and cultures into the modern world. I’ll position this within Britain and Ireland, where following decades of immigration, there are now dozens of non-indigenous languages that are used both in the private and the public sphere.  I will ask whether the concept of ‘linguistic diversity’ is a good in itself or whether attempting to safeguard diversity of language is an unnecessary drain on resources. This issue is currently being debated, not only in relation to the diverse languages that pre-date modernity in Britain and Ireland but also those languages that are spoken in Britain and Ireland as a direct result of modernity and immigration.   The methodology of the paper will include focusing on the local authorities’ duty in Britain to translate documents into various languages such as Urdu, Hindi, Bengali etc… as well as the responsibilities that arise under the Welsh Language Act, 1993 and Gaelic Language (Scotland) Act, 2005. In Ireland I will examine the Official Languages Act, 2003, and its effect on the practical workings of government and its effect on the public perception of the Irish language. In addition, I will also examine UNESCO and WIPO materials on cultural heritage and linguistic diversity.  The aim of the paper will be to identify the value of linguistic diversity, and to discover if there are rational reasons for continuing to promote linguistic diversity, because of unique cultural and folkloric traditions contained within and bound up with the languages themselves.   To be presented as part of panel on diversity and language with - Jo Braithwaite - Alexandrine Guyard-Nedelec - Roxana Rycroft

· Angus McDonald, Staffordshire Law School 

The Law: Like God, Like Sex Stream: 



Law and Literature 2

In Leonardo Sciascia's “Il Contesto” (Equal Danger), the President of the Court makes this claim: “Judicial error does not exist.” He claims this not out of personal arrogance but out of a distinction between his own person and his office. His justification is by way of a comparison between the judge and the priest: The plausibility of the President's claim turns on our acceptance of the claim that what the judge is doing, in sitting in judgment, is celebrating the law - not perhaps the first description we would usually offer. In Robert Musil's “Die Verwirrungen des Zoglings Torless” (Young Torless), the act of judgment is undertaken - usurped - by certain schoolboys. 
 

This too is the act of judgment - the celebration of the law. 

From the President's sacramental theory of adjudication to Torless's discovery of the erotogenic impact of judgment and punishment might seem quite a stretch. This paper will attempt to negotiate a settlement between the two literary visions of law.
· Kieran McEvoy, Queen's University Belfast

Reimagining DDR : Ex-combatants, Leadership and the Struggle for Moral Agency in Conflict Transformation 

Stream: Human Rights Practice 6 and Transitional Justice 7 (Joint Panel)

Drawing upon criminological studies in the field of prisoner rehabilitation, this paper explores the relevance of the Demobilisation, Disarmament and Reintegration (DDR) framework to the process of conflict transformation in Northern Ireland. In a similar fashion to the critique of `passivity' offered by, for example, the `strengths based' or `good lives' approach to prisoner resettlement and reintegration more generally, the author contends that the Northern Ireland peace process offers conspicuous examples of former prisoners and combatants as agents and indeed leaders in the process of conflict transformation. They draw out three broad styles of leadership which have emerged amongst ex-combatants over the course of the Northern Ireland transition - political, military and communal. It suggests that cumulatively, such a perspective speaks to the capacity of ex-prisoners and ex-combatants as moral agents in conflict transformation around which peacemaking can be constructed rather than obstacles which must me `managed' out of existence. 

Cf. Antjie Krog, Country of My Skull, 2nd edn (Johannesburg: Random House, 2002) 104. 

· Maria McGinnity, Muckamore Abbey Hospital, Antrim and Pauline Prior, Queen's University, Belfast 







Stream: Mental Health 1
Towards a new legislative framework for mental health and learning disability in Northern Ireland 

This paper highlights some of the debates that arose during the discussions that took place in the preparation for the report of the legal issues working committee of the Bamford Review (published in August 2007: see www.rmhldni.gov.uk). These are: 

1) The importance of a principles-based approach to both mental health and capacity legislation; 2) The challenges and opportunities inherent in reforming mental health legislation and introducing capacity legislation at the same time; 3) The essential contribution and meaningful involvement of users of health services and their carers to the process of legislative change; 4) The thorny question of compulsory treatment in a community setting; 5) The problems involved in predicting the impact of new mental health legislation on laws in relation to offenders and children; and 6) The complex interface with legislation in neighbouring jurisdictions (UK and Republic of Ireland). Finally, we hope to give a progress report on the Government response to the Bamford recommendations.

· Lorna McGregor, School of Oriental and African Studies, University of London 
The Legacy of the International Criminal Tribunals: Changing the Face of Justice? Stream: Transitional Justice 4

Given that international tribunals are typically established because of an inability on the part of the national legal system to address international crimes, their legacy turns on their capacity to trigger a shift in perceptions and access to justice at the national level. Otherwise, the temporary presence of the tribunal could feed into conceptions of justice as exceptional. However, perhaps because of the burgeoning nature of international criminal tribunals and the range of issues their establishment and operation raises, the literature and practice has tended to focus on their current impact rather than forecasting any long term contribution. With the winding down of the International Criminal Tribunals for the Former Yugoslavia and Rwanda, discussions are beginning to take place as to the long-term nexus of the tribunals to the communities in which the crimes they address took place. However belatedly, the transfer of knowledge and capacity feature in the completion strategies of the ICTY and ICTR with more contentious issues such as the location of the archives remaining the subject of debate. The implementation of the Rome Statute into national law alongside the investigations of the International Criminal Court is also an issue which remains under-addressed but which could contribute to the embedding of international criminal justice at the national level. In this respect, this paper will examine the practical ways in which international tribunals can build momentum towards the adoption of a long-term framework for combating impunity at the national level as well considering more complex questions as to the role of international tribunals in shaping attitudes and belief in justice processes. 

· Sheelagh McGuinness & Amel Alghrani, University of Manchester 
Gender and Parenthood: The Case for Realignment  Stream: Gender, Sexuality and the Law 2
There government's decision to overhaul the legal framework governing assisted reproduction has attracted much academic debate and attention to issues surrounding assisted conception and the rules relating to parenthood. One group who continue to be neglected in such discussions are individuals who have recently undergone gender realignment surgery. This paper addresses this lacuna, and highlights the needs of this group in the context of assisted reproduction and parenthood. Our paper considers whether there is any reason to decline granting transsexuals the same rights as other individuals in the context of assisted reproductive technologies. We examine whether such individuals who may desire to found a family are being hindered rather than helped by the current legal framework. Given that the government is considering new legislation, the time is ripe to address the present deficiencies and allow individuals who have undergone gender realignment surgery to achieve their potential for genetic parenthood should they so desire it. We suggest that a move towards recognising gender based definitions of parents is to be preferred than simply recognising individuals by virtue of their `acquired' sex, thus realigning gender and parenthood.

· Jean McHale, University of Leicester 
 “Mental Capacity, Clinical Research and the Role of the Nominated Consultee: Safeguarding the individual or undermining best interests?” 
Stream: Mental Health 5 and Socio-legal theory and method 3 (joint session)

The Mental Capacity Act 2005 provides a scheme of statutory regulation of the inclusion of persons lacking mental capacity in medical research. It sanctions certain forms of intrusive research where this is approved by a research ethics committee. In contrast with the inclusion of adults lacking mental capacity in trials on medicinal products which is the subject of separate regulation consequent upon the Clinical Trials Directive and the Medicines for Human Use( Clinical Trials) Regulations 2004 no formal consent is required to the inclusion of the adult without capacity by a “legal representative”. Instead the catalyst for inclusion in research is whether this is in a person's best interests. The Mental Capacity Act 2005 does provide for consultation of a care provider or a person interested in the welfare of a person lacking capacity who is not acting in their professional capacity. However controversially provision has also been made under section 32(3) of the Act for those situations in which researchers are unable to identify e.g. a carer to use a “nominated consultee”. Recent draft guidance has been issued by the DOH setting out a framework for this process (Guidance on nominating a consultee for research involving adults who lack capacity to consent” (DOH: 2007)). This paper explores and contrasts the role of third party approval of adults lacking mental capacity in the Clinical Trials Directive and under the Mental Capacity Act. It examines the DOH draft guidance. It discusses the potential problems which may arise in the use of both a consultee and of a nominated consultee. It concludes by reviewing whether the provisions under the Medicines for Human Use( Clinical Trials) Regulations and the Mental Capacity Act regarding third party approval need to be aligned and indeed radically revised to ensure effective protection for the rights and interests of adults lacking mental capacity included in clinical research 

· Lawrence McNamara, University of Reading Stream: Media Law

Democracy, Doubt and Fear: Media Freedom and Counter-Terrorism Laws in the Australia and the UK 
Counter-terrorism laws have been subjected to extensive analysis in some respects. Certainly, the way individual rights and liberties are affected has been subjected to considerable academic scrutiny and public debate. However, the institutional effects of the laws have received far less attention. These effects are sweeping because the legislation has such a wide scope that it limits the ability of the media to investigate into and report on matters that are not related to terrorism. Moreover, the laws affect different communities in different ways, play out differently depending on the political debates in any given jurisdiction, and the traditional citizen-state conceptual framework that underpins the legislation is often ill-suited to regulating a globalised media. In that context, this paper presents some of the research findings of a project that identifies and evaluate the potential and actual effects that Australian and UK counter-terrorism laws have on public discussion and access to information. Based in part on a series of around 20 interviews with Australian journalists, media lawyers and criminal lawyers, the project set out to establish what is happening on the ground when the media are reporting on national security issues. This paper examines the comparative dimensions of those laws (focusing especially on the UK) and their effects. 

· Leon McRae, University of Nottingham 




Assessing Decisions to Transfer the Personality Disordered Offender to Medium Secure Units: the Strategic Referents of Power 




Stream: Mental Health 3
In the event that an offender serving a period of imprisonment may benefit from a therapeutic disposition, section 47 of the Mental Health Act 1983 sanctions the transfer of the prisoner to a psychiatric unit of varying security. In 2006, the numbers diverted increased again, and were felt overwhelming within medium secure units. Hitherto, qualitative research exploring the criteria for admission to MSU's has focused on the clinician's approach to decision-making, impliedly suggesting that the power to admit a prisoner for treatment is binary in nature. This paper argues that viewing power as nonsubjective adumbrates the realities of decision-making under section 47. Too often ignored is the ability of patient to influence decisions which directly affect them. Employing the Foucauldian concept of `relations of power' provides a suitable theoretical frame to understand how patients might exert `micro'-forces on the decision-making process, through the employ of strategy. This may be seen in respect of personality disorders, where concerns as to the amenability of the condition to treatment and scarceness of resources mean that one contextual pressure governing admission is the prisoners' attitudes towards potential treatment. What is more, the model remains viable in the event that transfers are not effected. 

· Angela Melville, University of Manchester and Karen Laing, University of Newcastle-upon-Tyne Personal Action Plans: Self-management initiatives in publicly funded family law 
Stream: Child and Family Law

Personal action plans (PAPs) are generally used to encourage client self-management within healthcare services, and are a novel innovation within legal services. This paper examines the use of PAPs by publicly funded family lawyers in England and Wales as part of a new form of legal services delivery piloted by the Legal Services Commission. It was intended that solicitors and clients would jointly draw up the PAP in order to promote clients to focus on key issues, assist the client to resolve issues independently, and aid referrals to other service providers. Our research suggests that many lawyers used the PAPs, not because they saw them as having any value, but to comply with public funding requirements. The PAPs were not written in conjunction with clients, and instead solicitors used the PAPs as a tool for managing clients' expectations. In this way, the PAPs promoted a solicitor-centred, rather than client-centred, approach to resolving family law problems.

· Christopher Menzies, Anglia Ruskin University

The uncovered identity of the accused in the English Criminal Courts and the possible prejudicial consequences before and after trial upon jurors 
Keyword 10: Crime, Resistance and Identity

Current U.K. law protects victims and witnesses from identification and scrutiny before trial from Pre-trial publicity (PTP) but rarely the accused, who, even if acquitted, may suffer because their acquittal may simply be viewed as 'not proven' to the required standard. Technological developments have enabled the media with increasing speed to nationally and internationally identify and subject to minute scrutiny an individual accused of criminal misconduct to ever widening audiences. This is particularly the case for celebrities, the infamous or those accused of offences of particular repugnance where the alleged facts may be aired before nations. Can this ever be justified when balanced against the risk of prejudicing impending, current or future criminal proceedings? No.
· Hugh Middleton, University of Nottingham and Nottingham Healthcare NHS Trust.

The Mental Health Act Amendment Act: Can it really deliver changes in professionals' roles? Stream: Mental Health 6
A central feature of the Mental Health Act Amendment Act (2007) is a broadening of professional backgrounds that can support statutory responsibility. Thus the expression “responsible medical officer” is to be replaced by “responsible clinician” and “approved social worker” is to be replaced by “approved mental health professional”. Responsible clinicians and approved mental health professionals can be drawn from any one of the relevant professional backgrounds; medicine, nursing, occupation therapy, psychology, or social work. Qualification to hold statutory responsibility is to be based entirely upon the acquisition of generic competencies rather then membership of a particular profession. This is an historical development. The commission appointed to oversee madhouses in the London area that was established under the 1774 Madhouses Act was drawn from the Royal College of Physicians. Asylums dating from before but particularly after the Lunacy and County Asylums Acts of 1845 were essentially fiefdoms of the medical superintendent, and currently most power and responsibility over detained patients is held in medical hands. This has effects upon perceptions of care for community and voluntary inpatients as well as the detained. The (1983) statutory expression “responsible medical officer” has been abbreviated to “RMO”. The term RMO is widely used in documentation, informal discourse, and definitions and expectations of responsibility in relation to all patients of most mental health service providers. Such practices resonate with traditional views of the consultant psychiatrist as ex-officio clinical lead but they conflict with growing interest in a multidisciplinary approach to mental health practice. Drawing upon interviews conducted with consultant psychiatrists and other professionals working with them, this paper will examine some of the challenges faced by the introduction of legislation which is partly intended to address the historical control medicine has had over mental health practice. 

· Djims Milius, University of Sheffield 
 
Innovation Differentials as a Basis for TRIPs Compliance 
Stream: Intellectual Property 1

A commitment to fairer terms of trade for developing countries suggests that a more appropriate basis for the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs) is technological capabilities reflected in the innovation differentials existing between developed and developing members of the Agreement.  That commitment would form a basis for a review of the TRIPs Agreement which would be based on the principle of technological upgrade leading to graduation within the system.  That principle dictates a new hybrid form of IP instrument which is consistent with TRIPs flexibility in the area of patents to facilitate the protection of sub-patentable incremental innovative investments contributing to trade and development policy. 

· Chris Miller, University of Salford

Probabilistic causation in personal injury: continuing confusion Stream: Maths, Statistics and Scientific Methodologies

Recent case law has revealed a fundamental incoherence in the English common law of causation in personal injury. This is most apparent when causation depends on epidemiological evidence but the problem can also be found in occupational and medical negligence cases where uncertainty requires causation to be expressed in probabilistic terms, such as `loss of chance' or `increased risk'. The incoherence, it will be argued, stems ultimately from the failure to observe the distinction between the epistemic probability which is used in the standard of proof (viz. the `balance of probabilities) and the probability (which may be epistemic or frequentist) used to estimate causation. If this distinction is maintained, the arguments in favour of proportionate liability become clearer. But there remains a further source of incoherence: the attempt to confine liability for increasing a risk (of an injury that eventuates) to a narrow category wherein the negligent act or omission and the background risk take the same form. Revising the `single agent of risk' rule to one of `substantially similar' does not, it will be further argued, remove the incoherence. It is possible to point to a number of cases where claimants should have enjoyed the benefit of the `single agent' rule but were denied because of judicial misunderstanding of the need to depart from the orthodox position. Removing these anomalies in the common law of personal injury can be achieved without compromising the fundamental aims of tort and, it is argued, by reaffirming the importance of just one `policy' precedent on liability for increasing risk. 

· Daniel Monk, Birkbeck College, University of London
Stream: Education Law 3
Purity rings: Dress codes and the governance of sexuality and religion 

Taking the recent case of R (Playfoot) (a Child) v Millais School Governing Body as a starting point I want to ask questions about the governance of sexuality in schools, reappraise the distinction between 'exclusions' and expulsions' and think about the relationship between children's rights, religion and the body. In doing so I will argue that the court reached the wrong decision in the case, but it did so for good reasons. 

· Riccardo Montana, University of Cardiff Stream: Criminal Justice 2

The Police-Prosecutor Relationship in Italy during the pre-trial phase: Supervising the Investigation 
The Italian criminal procedure code emphasizes the role of prosecutors as directors of the investigation. But what does “directing the investigation” mean, in practice? In fact, there seems to be two different methods of supervision that Italian prosecutors use. One, that we can call the “prompting and reviewing” system, is based on constant communications and interactions between police and prosecutors. In particular, prosecutors (who can directly perform investigation activities) do not only review the results of the investigation, but prompt directives on the investigation activities police must carry out and decide the way the results have be used. The second system is based on the bureaucratic review of the results of the investigation. Prosecutors are still in the position to decide the way the information collected has to be used, but they do not constantly interact with police officers who, normally, are completely autonomous during the investigation. So, although prosecutors still retain substantial powers (I. e. send the case to trial or drop the accusation), their decisions seem to be very much influenced by activities autonomously carried out by police. These models of supervision appear different; however there seems to be one common characteristic. Although prosecutors can interact with police, these two legal actors seem to inhabit different worlds: police carry out the investigation activities; prosecutors prompt inputs (sometimes) on the way these have to be performed and review (always) the results. To see this difference only as a matter of practical application of legal rules would be misleading. In fact, we also have to consider prosecutors' professional and legal culture. Prosecutors' cultural self image is founded on their sense of themselves not as crime fighters but as judicial figures. Moreover, they see themselves as providing a neutral judicial filter which ensures that certain forms of information brought to them by investigators which is unduly prejudicial or fails legal tests for admissibility will not be seen by the judge. So, their cultural goal is to maintain a sort of judicial distance from the “external influences” (I. e. police, but not only). However, this does not mean that, in practice, prosecutors are impermeable from police's decisions, but that their professional and legal culture puts them in the position to mediate the external influences. 

· Richard Moorhead, University of Cardiff 
Keyword 3: Governance and the legal profession
Professional Specialisation - Quality vs Closure: Why the traditional debates are dead

Specialisation within professions poses some interesting questions. Does it undermine the value, rationale even, of the general professional qualification? Is it a vehicle for intra-professional closure, a means of strengthening the competitive hand of the 'elite'? From the consumer perspective, is specialisation an unalloyed good? These questions reframe the traditional concerns of sociologists, economists and others which can be reduced to: do professions promote 'good' (quality, trust etc.) or do they act against the public interest (through closure, cartels, etc.).  Utilising empirical data for a series of projects on legal aid programmes in the UK, this paper will examine the tensions between quality and access inherent in the notion of specialisation and consider the implications for professional theory and regulation.  The findings will suggest that traditional theoretical debates about professions are less than helpful.

· Les Moran, University of London 

Stream: Diversity and judging

Facing the Judge: Fragment of an Analysis of the Cultural Lives of the Judiciary 
While judges are key figures in a legal system few of us gain our understanding of these figures by way of a direct, face-to-face, meeting or observation. The imagination plays a central role in the generation of our experience and understanding of the judge. The imagination is produced in and through a range of cultural objects: books, journals, newspapers, films, TV, photography, websites and so on. This paper explores images. It begins with a historical study of portraits. The study of judicial portraits provides an opportunity to examine the construction of the identity of institutions, of collective identities and the identities of those individuals, the sitters, portrayed. Portraits can tell us much about the status and the values associated with specific groups and particular practices that the individual portrayed is identified with and embodies. As images of key political players within liberal democracies the study of judicial portraiture provides an opportunity to examine the ideas, values and virtues of judicial office are formed and transformed by way of our imagination. It ends with a reflection upon some new images of judges that are to be found on the Court of Appeal (Civil Division) website. These images have been chosen as they provide an opportunity to examine a moment of change (both aesthetic and technological) in the image of the judge in England and Wales. What, if anything do they tell us about a change in the judge that inhabits the contemporary imagination? 

· Thomas Muhr, University of Bristol Stream: Education Law 1

Human Rights, Social Justice and higher education for all: The Bolivarian University of Venezuela
The 1999 Constitution of the Bolivarian Republic of Venezuela establishes the right to social justice, which includes the right to free state-provided education at all levels, including higher education. The respective Higher Education For All (HEFA) strategy is supported by a comprehensive set of educational as well as other cross-sectoral social policies and programmes in order to create the conditions for equitable access. Guided by Marxist-rooted distributive justice, HEFA forms part of the government's political, economic, social and cultural human rights agenda and is operationalized via the municipalized Bolivarian University of Venezuela (UBV). `Municipalization' is a “quality with equity” strategy that combines a counter-hegemonic notion of `quality' with the immersion of HE in concrete contextual geographies; the former refers to the social relevance of HE, above all with respect to active social citizenship, and the latter to the creation of about 2000 HE spaces in the entire territory since 2003, thus contributing to transforming the historical geographies of inequality into a socio-territorial equilibrium. UBV's study programmes revolve around student-community projects which, as sustained participatory action research, contribute to empowerment and community action. Based on 13-months critical ethnographic fieldwork, case study experiences in a deprived community illustrate the potential of law and the UBV to generate “citizen power” as one of the defining elements of Venezuela's “revolutionary democracy” and 21st Century Socialism. 

· Thomas Muhr, University of Bristol
Resistance to social fascism in Nicaragua: the Bolivarian Alternative for the Peoples of Our America (ALBA) 
Keyword 9: Governance and resistance: development and international perspectives

In this paper, I conduct a historical analysis of the emergence of the Bolivarian Alternative for the Peoples of Our America (ALBA) in Nicaragua prior to Daniel Ortega’s return to the presidency and the country’s official membership in the initiative from January 2007 on. ALBA is a rival structure evolving from the social contradictions inherent in hegemonic capitalist globalisation, as aptly expressed in Boaventura de Sousa Santos’ concept of “social fascism”. I draw particular attention to the World Bank-led, failed education ‘decentralisation’ in Nicaragua, where increased school exclusion and illiteracy provided the grounds for the first ALBA project in Nicaragua to be initiated within an “environment of ungovernability” from 2004 on. The counter-hegemonic globalisation project builds on the regionalisation of Venezuela’s social justice and human rights agenda, guided by the principles of solidarity, cooperation and complementarity. Contrary to traditional regionalisms (NAFTA, EU, MERCOSUR etc.), the social dimension assumes a leading role in ALBA. The Nicaraguan case exemplifies ALBA’s multi-dimensionality, its transnational operational mode, as well as its participatory democratic construction from the bottom up. This is illustrated in the fields of education, health and energy supply.

· Gerardo J. Munarriz, University of British Columbia/University of Warwick 

Rhetoric and Reality: The World Bank Development Policies, Mining Corporations, and Indigenous Communities in Latin America  Stream: Regulation, Governance and CSR 5

This paper discusses the World Bank's development policies and the struggle of Indigenous Peoples in Latin America. Given increasing concerns over poverty and development on the part of international financial institutions, the question persists as to why a profound gap remains between the “development” discourse of multilateral institutions and social reality? Specifically, what is the role of the World Bank and its normative policies and practices with regard to the ongoing marginalization and poverty of Indigenous Peoples? And how is this process related to the historic causes of the impoverishment of Latin America's Indigenous Peoples? Relying on critical legal approaches, this paper analyzes the extent to which the World Bank's notion of “development” and its promotion of the expansion of marked-based legal reforms in Latin American countries have benefited the activities of multinational corporations (MNC) to the detriment of Indigenous Peoples. It argues that the World Bank's policy-based lending programmes and market-oriented legal framework since 1980 have contributed to an expansion of corporate mining activities, which have caused not only forced displacement and further impoverishment of numerous indigenous communities but have also directly contributed to the destruction of their cultures and the environment they inhabit. Furthermore, the World Bank's normative operational policies and practices on issues affecting indigenous peoples have provided a legal framework and mechanisms that “manage” affected indigenous communities in ways that further the dispossession of their lands and natural resources. 

· Nell Munro, University of Nottingham 

Why doctors aren't the enemy: reconceptualising the role of psychiatry in the social control of madness 





Stream: Mental Health 2

In English mental health law, psychiatrists play a key role in determining when compulsion should be exercised. Consequently, their role has been criticised by some commentators who see medical control over decision making as undermining the protections the legislation affords to patients with mental illnesses. This paper will make two quite separate arguments. The first being that it is true that the laws deference to medical expertise does indeed lead to the patient's perspective being excluded from legal, psychiatric and welfare oriented decision making processes. This is demonstrated by the reasoning employed by the House of Lords in a series of recent cases relating to mental health law. It is also evident from empirical evidence about the reasoning of specialist tribunals. However, this paper will also argue that this is not a consequence of the power of psychiatric discourse, but instead results from the failure of legal discourse to acknowledge that mental health law is primarily concerned with the social control of madness. The law is invoked to authorise compulsion in cases where an individual is acting unpredictably or dangerously and may be making unverifiable or demonstrably false statements about the world, or demonstrating emotional responses which seem disproportionate to her circumstances. All of these behaviours are threatening to social order, and the concept of mental illness is used to group them together in terms of causation and remedy. The law seeks to simplify its operations by observing this grouping. But this leaves the law unable to challenge the epistemic authority of psychiatry. It is only by having a more honest explanation for the objectives of legal compulsion, that people with mental illnesses will be able to challenge the circular logic which currently excludes them from discussions about their own lives. 

· Nell Munro and Candida Saunders, University of Nottingham

Equivocation, Negotiation and Prevarication: Is Empirical Legal Research Feasible? 

Stream: Mental Health 5 and Socio-legal theory and method 3 (joint session)

In 2006, the report of the Nuffield Foundation's Inquiry on Empirical Legal Research was published. The report concluded that there is a shortage of capacity among legal scholars for undertaking robust empirical research in the UK, particularly outside the field of criminal law. This paper suggests that, in addition to the capacity problem, the paucity of empirical legal research can also be explained by the difficulties researchers encounter in gaining access. Irrespective of the field of inquiry, negotiating access to social institutions is an arduous and protracted process with no guarantee of a successful outcome. We describe the barriers raised during access negotiations in two very different studies; one involving research within the criminal justice system and the other within community mental health services. Taken together our experiences have taught us that these barriers are too complex for simplistic generalisations about the status of the researcher to explain. The problems we encountered may be partly explained by the increasingly widespread use of rigorous procedures for vetting research proposals, and by the way in which these procedures reduce the opportunities researchers have to build up relationships of trust within the setting. But in the absence of systematic research into why projects are impeded or abandoned altogether at the negotiation stages, researchers have limited means of predicting in advance whether the empirical studies they wish to conduct have any chance of going ahead. We argue that learning more about these threats to the feasibility of empirical legal research should be a priority for all those committed to encouraging the study of law in action. 

· Tumat Muray, University of Leicester 

Islam, Human Rights and Democracy  
    Stream: Law Race, Religion and Human Rights 3

This paper explores the compatibility of the Islam with democracy and Human Rights and critically analysis the European Court of Human Rights' perception on this crucial issue. Although there are unprogressive Muslim scholars who have difficulty in finding the compatibility of Democracy and Islam, it is important to realise on the other hand that there have been interpretations favourable to democracy in Islamic scholarship. The state, in an Islamic setting, cannot even be termed Islamic, specifically because the Quran contains no reference to an Islamic state with a particular kind of structure or ideology. Islam and democracy are not only compatible, their association is inevitable. There are a number of very important concepts that could be regarded as foundations for an Islamic concept of democracy. Some writers incline to ignore a crucial distinction between Islam and Islamism, or Islam as a religion and tradition and Islamist ideology. In this sensitive era, when we need to open the doors of democracy to Muslim populations for their integration into the democratic system, Strasbourg's current partial understanding of the Islam-democracy relationship could be an obstacle. In the era of where there is, to me a wrong, voice of clash of civilizations, the western liberal democracies and Islamic world should make much more effort to understand each other and cooperate for universal peace. 

· Dass Musruck, Millbrook Mental Health Unit, Nottinghamshire & Alan Pringle, University of Nottingham  
Vicarious Trauma and Legal Professionals 



Stream: Mental Health 2

Hafkenscheid (2005) suggests that the stories of violence, cruelty, exploitation; the emotional impact of experiencing another's pain and anguish; and the continual exposure to the darkest aspects of the human condition can produce symptoms strikingly similar to post-traumatic symptoms. This phenomenon is known as Vicarious Traumatisation (VT). Theorists and practitioners have long recognised that working with traumatised clients can trigger VT in people who listen to the narratives of, and see artefacts such as transcripts and photographs related to, traumatic incidents. Pearlman & Saakvitne (1995) state that the listeners self-protective beliefs about safety, control, predictability, and attachment are challenged through working with trauma survivors creating effects which can be disruptive and painful. These may occur as a short-term reaction to working with traumatised clients, or may persist for months or years after the completion of such work (McCann & Pearlman, 1990). In areas such as nursing, social work and the police force there are often formal support systems in place to offer help such as counselling services and clinical supervision. This study explored the idea of VT with of a group of legal professionals and examined how they support each other when dealing with traumatic stories and material. The major findings were around how informal networks devised by legal professionals mirrored closely the structure and function of formal systems elsewhere, and the importance legal professionals placed on resilience as a personal trait in this profession. 

· Vitalis Pemunta Ngambouk, Central European University, Budapest, Hungary

Challenging Patrarchy: Trade, outward migration and the internationalization of sex among `Bayang' women.



 Stream: Child and Family Law

This paper examines the incidence of trans-border prostitution on the Cameroon-Nigeria frontiers. Trans-border regions are generally reputed with high rates of commercial sexual activities as an adaptive strategy between some of the main actors, principally traders. Combining local level ethnography, historical sources and relational methodologies, I examine through the lens of three case studies of Bayang and Ejagham women of Southwest Cameroon, the complex mix of local, national and global forces that led to the outward migration of these women from Southwest Cameroon to Muslim dominated Northern Nigeria to serve as commercial sex workers in the late 1980s and early 1990s. I look at how the intersection of various historical processes have led to social and cultural changes in the sexual political economy of the region, how processes such as colonialism, the implantation of plantation agriculture, urbanization, structural economic changes in the region and beyond has impacted on the people's values, orchestrated conflicts between old and new society and how multiple flows in and out of the region is fuelling the spread of HIV/AIDS and other sexually transmissible diseases. 

· Akalemwa Ngenda, University of Kent 

Technology Trajectory: A New Taxonomy of Domination? 

Stream: Intellectual Property 1

This paper explores the links between the discourses of development, information communications technology (ICT), and intellectual property rights in the context of globalisation. It is often said that there exists in the so called `global knowledge economy' a `digital divide' or `information gap' which reflects wider problems in contemporary international relations. How far, if at all, does this render credence to the proposition that: on the periphery of the capitalist world economy progress in the abstract means domination in the concrete? Is global technology and law part of a supposed forward march of humanity on a `tidal wave' of external, albeit geopolitically situated, interference and control? The paper explores the prominence of global technologies by positing the worldwide dominance of intellectual property rights as imposition of knowledge and culture. It employs a hypothesis nestled in a wider thesis on rivalrous formations of knowledge, to presume a politico-epistemic understanding of relations of power vis-à-vis inequality, to advance an argument which, inter alia, examines claims that the intellectual property system is unbalanced and unfair. 

· Judy Nixon, Sheffield Hallam University & Hilary Sommerlad Leeds Metropolitan University 
Disciplining Women: anti-social behaviour and the governance of conduct
 
 






Stream: Regulation, Security and Justice

This paper is a work in progress which seeks to theorise a piece of empirical policy research. Specifically, its purpose is to explore how we might use a meta-analytical framework to discuss the legal and political construction and governance of anti-social behaviour (ASB). ASB discourses are ambivalent. On the one hand they draw on neo liberal rhetoric, mobilising concepts of self-regulation and active citizenship, pivotal to the naturalisation of market rationality. Those who are less able actively to participate in the market and exercise choice / take responsibility are `flawed consumers' and therefore pathologised and ultimately criminalised. On the other hand ASB discourses are also narratives of communities and of communitarian informed rights and responsibilities, which mourn the loss of social capital consequent on de-industrialisation. However both discourses draw sustenance, especially when it comes to policy enactment, from old conservative ideologies. Hence the persistent location of the family as the primary site of social control, the association of individual deficiencies with dysfunctional families and bad parenting/ mothering. This archaic narrative, which is strongly inflected with religiosity, clearly implicates mothers as key players in the production of irresponsible citizens. Little attention has been paid, however, to the disproportional impact disciplining interventions have on women headed households. In the paper we draw on empirical findings from a three year evaluation of Family Interventions Projects (FIPs) to explore how ASB is experienced by lone parent women at risk of losing their home. FIPs, both in their formal policy delineation and their enactment in local sites, were characterised by contradictions illustrating the ambiguity and uncertainty which pervades the processes of moralisation and criminalisation. Our discussion of the incoherence of the political and social context within which this government initiative was enacted, and the unanticipated outcomes it produced, reveals a dominant symbolic which is doubly oppressive of the poor and particularly of lone mothers. 

· Kenneth McK. Norrie, University of Strathclyde

Civil Partnership and Conscientious Objection in the UK 

Stream: Law Race, Religion and Human Rights 2 and Gender Sexuality and Law 4 (joint session):

The United Kingdom's Civil Partnership Act 2004 removes sex and religion from the new institution it created to give formal and comprehensive legal recognition to same-sex relationships. This creates a number of important points of departure from the blue-print for relationship recognition, previously developed for opposite-sex couples and named “marriage”. One consequence is that only state officials, known in Scotland as district registrars, and not religious officers may officiate at the registration of civil partnerships. The Act contains no provision permitting registrars to refuse to officiate at civil partnership registrations. However, in certain parts of the United Kingdom the practice has evolved of allowing district registrars to “absent” themselves, so long as another registrar is available to officiate at every civil partnership registration. This presentation will explore the underpinnings and sustainability of this position, concluding that its underpinnings are rotten and that it is unsustainable. It will also compare the formal position under the Civil Partnership Act 2004 with other sexual orientation equality legislation which does include exceptions, such as the Employment Equality (Sexual Orientation) Regulations 2003 and the Goods and Services Equality Act (Sexual Orientation) Regulations 2007. 

· Tonia Novitz, University of Bristol 





Stream: Labour Law 3
The Limitations of Human Rights Rhetoric? Collective Action after Viking and Laval 

The European Court of Justice held that `the right to take collective action, including the right to strike, must… be recognised as a fundamental right which forms an integral part of the general principles of Community law' (Case C-438/05 International Transport Workers' Federation (ITF) and Finnish Seamen's Union (FSU) v Viking Line, judgment of 11 December 2007, para. 44 and Case C-341/05 Laval un Partneri v Svenska Byggnadsarbetareförbundet, judgment of 18 December 2007, para. 91.) However, in neither the Viking case nor the Laval case did the Court formulate that right in a manner likely to provide effective legal protection of such entitlements. This paper seeks to examine how such a state of affairs could come about. This paper has four parts. First, the paper begins by examining in a broader context debates as to the significance of treatment of labour rights as human rights. A second part then considers the specifics of what the European Court of Justice says about the right to strike in the Viking and Laval cases and how this amounts to a significant and apparently bold departure from its previous jurisprudence. The third part of the paper explains the problem with the link the Court makes in these cases between collective action and a narrowly defined notion of `the protection of workers'. The fourth and final part examines the way in which the Court described the effects of collective action, which it constructs as fundamentally coercive, in contrast to the exercise of freedom by employers. It is suggested that these cases demonstrate the limitations of utilising human rights rhetoric to defend workers' rights within the EU legal order, whose normative base remains profoundly oriented towards the achievement of certain economic market-led objectives. 

· Walters Nsho, University of Surrey 

Trade in environmental goods and services: Improving environmental quality and economic growth in developing countries? 





Stream: Environmental Law 4

At the Fourth WTO Ministerial Conference in Doha in November 2001, WTO Members agreed to negotiations on “the reduction or, as appropriate, elimination of tariff and non-tariff barriers to environmental goods and services”. The Declaration however, stopped short of defining environmental goods and services. This potential liberalisation of environmental goods and services (EGS) is seen by many as an area within WTO negotiations with particular potential for so-called 'win-win' outcomes, that could further economic development whilst at the same time promoting environmental protection. The uncertainty about definitions and classification of the environmental industry (goods and services) enhances the impression that there is everything to play for in the negotiations and that there are potential gains for developed and developing countries alike. A cursory look at this environmental industry suggests that the developed countries will be looking for winning propositions in terms of market access. For developing countries, it is access to EGS that is going to be more important. Their potential gains for developing countries as most people will hastily see are in improved environmental conditions and resource management at home, and in strengthened capacity to comply with environmental requirements abroad. While it seems clear that environmental benefits go to one set of countries and trade gains to another, this win-win scenario beseeches some uncomfortable questions. First, does it mean that environmental benefits will go to one set of countries and trade gains to another? Can one set of countries get both environmental and economic gains? This paper attempts to answer some of these questions and tries to strike a fair balance between these environmental and economic gains for developed and developing countries. It looks at some of the definitional challenges in the EGS industry and examine the way in which the liberalisation of the sector has proceeded this far. 

· Éadaoin O'Brien, Irish Centre for Human Rights 

Stream: Victims in International Law 5
Victims of war: how does international law address the issue of the deceased? 
Armed conflicts inevitably result in the massive loss of lives, of both combatants and civilians. International Humanitarian Law codifies clear regulations in regard to the protection of civilians and combatants, including provisions pertaining to the deceased. At the outset, the paper will discuss why there is an imperative to respect and identify the remains of deceased victims of war from the socio-legal context and underline why the disposal of the deceased outside of the framework of international law can be problematic. This paper will subsequently review the guidelines that are codified in IHL treaties and that are identified as customary IHL which pertain to the treatment of the dead in war. Provisions examined will include the obligations regarding inter alia the disposal of the deceased, incorporating respect for the religious beliefs of the dead; the prohibition of mutilation of the deceased; the requirement to identify the deceased prior to disposal; the rules in regard the cremation of deceased and the requirement to record the location of mass graves. Additionally, attention will be paid to `soft' law sources such as resolutions drafted by the United Nations and the International Committee of the Red Cross. Relevant provisions of International Criminal Law will be outlined as codified in the Rome Statute. Taking the position that International Human Rights Law is applicable in times of conflict; this paper will further attempt to determine if there are relevant provisions from this body of law which have pertinence to protecting the deceased in conflict. Finally, the paper will briefly summarize the medical and forensic disciplines and techniques which have been utilised by medicolegal experts investigating war crimes in contemporary conflicts. 

· Gearóid Ó Cuinn, University of Nottingham

Pandemics, Public Health and Human Rights  

       Stream: Human Rights Practice 2

The human ecology of the 21st century has brought new challenges for human rights law. The emergence of new diseases, and resurgence of old ones like tuberculosis and cholera, reflects a change in the delicate balance between humans and microbes. Globalisation of travel and trade has made borders and sovereignty impotent, making outbreaks of viruses, such as Avian Influenza, a global threat that demands a global solution. Concern with these developments prompted the recent revision of the International Health Regulations which were unanimously adopted by the World Health Assembly of the WHO, entering into force in June 2007. Although the regulations explicitly mention respect for human rights when combating infectious diseases, they are silent on the legal standards and processes necessary for disease control. The nexus between public health, infectious diseases and human rights remains surprisingly undeveloped for a variety of reasons, including the misplaced faith of policy makers in the antibiotic revolution. This paper explores the synergy between public health and human rights in preparing for and responding to infectious disease outbreaks. As stated in Art. 12.2 (c) of the ICESCR, this requires “the establishment of prevention and education programmes for behaviour-related health concerns … and the promotion of social determinants of good health, such as environmental safety, education, economic development and gender equity”. An overly individualistic, or medicalised approach to health masks the actual processes that shape our microbial environment and promotes a pharmacological solution, an approach hampered by global inequalities. It is proposed that a more socialised view of human rights is required to recognise the determinants of health relevant to disease outbreaks and to properly guide states as a global ethical framework for pandemic policy. 

· Darren O'Donovan, University College Cork         Stream: Law, Race, Religion and Human Rights 4
The Irish Travelling Community: Discourses of Exclusion and the Struggle for Recognition 

This paper will analyse the failure of the Irish State to protect the nomadic identity of the Irish Travelling Community. Traditional legislative arrangements in Ireland characterized the Travelling Community as reducible to a `culture of poverty', with economic deprivation the sole cause for their existence. The Task Force Report on the Travelling Community 1995 rejected the assimilation of Travellers into the settled community and mandated the provision of Traveller specific accommodation and transient halting sites. Despite this recognition, this paper will illustrate that State policy has since sought to deny automatic entitlement to, and effective implementation of, the right to cultural identity. A key event in the reassertion of traditional assimilationist discourses was the decision of the Irish Government in its Initial Report under the U.N. Convention on the Elimination of Racial Discrimination (2005) to deny that Irish Travellers `constitute a distinct group from the population as a whole in terms of race, colour, descent, or national or ethnic origin'. Rejecting legal and sociological understandings of ethnicity, the government stated that Travellers represented a `social group' to whom they chose to apply the protections of CERD. International human rights law has proved unable to challenge this renewed attempt of the dominant nationalist culture to co-opt and silence the historical experiences of Travellers. This will be briefly illustrated through the failings of Article 8 ECHR (the right to respect for home, private and family life). The paper will end by highlighting possible improvements signalled by recent Irish Article 8 cases which mandated provision of Traveller accommodation in cases of particular vulnerability or severe deprivation of the right to respect of family and private life. 

· Sam Okoro, University of Surrey 

Flexibility in the Commons: Entrenching the Lessons from Kyoto in International Economic Law: A case study of CDM in the Energy Sector 


            
   Stream: Environmental Law 3
This research is on the International Economic Law Arena (climate change regime). It is centred on the seeming non-participant of developed countries in the on-going environmental protect activities across the globe, and how this could be changed in other that such developing countries could simultaneously achieve, sustainable development and environmental protection. The research aims to adopt the Clean Development Mechanisms of the Kyoto Protocol to the United Nations Framework Convention on Climate Change as the means to achieving the above objectives. This research is focused on the Energy Sector in developing countries. It is studying the policies, practices and regulation of the Nigerian Designated National Authority (DNA) in meeting up to its task as set out in Para 29, Art 12 the Protocol, that is, attracting Clean Development Mechanism(CDM) projects to end the emission of methane (CH4), [a green house gas, and one of the 6 listed in Annex A to the protocol as capable of trapping heat when released into the atmosphere], as carried out through gas flaring in Oil & Gas ( O&G) exploration. 
The observations collected from the above would then be compared to two other similar polices and practices in the DNAs of Mexico and Philippine. It would then be able to effectively analyse, why huge variables exist in the distribution of CDM project activities amongst this similar Annex 2 Parties. It would then go on to apply the final findings to the 3 regions of it case study and make regulatory recommendations to the up coming UN protocol on the matter. 

· Adaeze Okoye, University of Wales

      Stream: Regulation, Governance and CSR 3
Corporate social responsibility as a law-job 
 

Law is often regarded in the formal sense of legal rules and as a consequence, relegating the significance of law in the study of events concerning multinational corporations and globalization. For instance with a strict `law as formal legal rules' view, the concept of multinational corporations does not exist in the relevant legal rules embodied in company law or as a full subject of International law. However Law is more than formal legal rules; it can and should be observed from the perspective of the role it fulfils in society. This is a view shared by the eminent jurisprudential scholar, Karl Llewellyn. His position is that law or the legal must be set against law-jobs which are essential for the continued functioning of society as society. The role of corporations or business has become fundamental to society as a result of (among others) the sustained shift from the traditional notions of a public-private divide and an economic- political divide to an emerging complex hybrid system within globalisation. On the one hand, the more obvious impacts are financial scandals, environmental and human rights violations, accusations of complicity in corruption and collaboration with oppressive state power (often in developing countries) and on the other hand, the subtle impacts of the changing role of the private/public divide in the provision of goods and services, the active engagement of multinational corporations and business organisations at the international level and the gradual change in ideology of regulation within global governance from hard law to soft law (self-regulatory tools). These impacts attest to the notion that business actions and decisions significantly affect society. Corporate social responsibility (CSR) is concerned with the relationship between corporations and society. It goes to the heart of the sustained co-existence of business and contemporary society. The paper examines CSR in line with Llewellyn's jurisprudential law- jobs. It concludes that CSR is performing a law-job and should not be excluded from the legal purview. The choice of a voluntary format remains a choice not a characteristic that places it outside the law. 

· John O'Leary, Anglia Ruskin University 




Stream: Sports Law 1
Wings, lofts and buttresses - an analysis of the 2007 changes to the World Anti-Doping Code 
In 2003 the World Anti-Doping Agency introduced the first coherent international regulations on anti-doping in sport. The World Anti-Doping Code subsequently became the benchmark document for most governing bodies. Although met with apparent acceptance within sport, the Code has been the subject of criticism, particularly its combination of strict liability proof of doping allied to rigid sanctions. In December 2007 the World Anti-Doping Agency revealed its blueprint for the future with an amended Code. The revised code is characterised by enhanced means of establishing liability and a myriad of sanction variations that are likely to cause consternation within sport and a field day amongst lawyers. This paper examines the important changes. It suggests that the revisions not only fail to address the fundamental flaws of the earlier version but also embrace and promote an approach to anti-doping that predates the earlier Code. 

· Charles O' Mahony, Law Reform Commission of Ireland and University College, Dublin 

Trial by Jury: Challenges and Reform 



Stream: Criminal Justice 5

Reform of trial by jury is a topical issue in many jurisdictions. A number of law reform agencies throughout the common law world are currently engaged in review of the jury system in their respective jurisdictions. The Law Reform Commission of Ireland, for example, is examining the jury system, as a part of its Third Programme of Law Reform 2008-2014. Trial by jury has also been firmly placed on the law reform agenda in the United Kingdom and this paper will consider recent UK reforms. This paper will explore the representativeness of juries including an examination of the qualification, ineligibility and disqualification criteria for different categories of persons from jury service. In particular, this paper will examine the restrictions imposed upon candidate jurors with disabilities, jurors who are illiterate and jurors with mental health issues. This examination will involve a comparative analysis of the law governing trial by jury and the reform initiatives that have come from jurisdictions such as New Zealand and Canada. The peremptory challenge procedure, trial tampering and jury secrecy will also be considered in this paper. In addition, this paper will look at the rationale and utility of jury trials and will investigate the challenges facing trial by jury. Finally, the motivations underlying reform of the jury system throughout the common law world will be discussed. 

· Conor O'Mahony, University College Cork 



Stream: Education law 1
The new, improved Warnock? Special educational needs reform in Ireland 


As a result of decades of complete failure to address the needs of children with special educational needs in Ireland, a deluge of constitutional litigation in the late 1990s resulted in the extension of the constitutional right to education to include children with special educational needs. This in turn provided the impetus for the enactment of a legislative framework making provision for such children, and given the complete lack of experience in this area domestically, the Irish policy makers naturally looked abroad for guidance. The statementing system established in England & Wales on foot of the Warnock Report of 1978 became the primary source of inspiration, in spite of the many difficulties and criticisms by now associated with that system. This paper will explore the extent to which the Irish legislation of 2004 has replicated the system set down in Part IV of the English Education Act 1996, and will highlight a number of significant modifications which have been made. These modifications relate in particular to two crucial dichotomies set down in the English system, namely those between statemented and unstatemented children and between educational and non-educational provision. These dichotomies have resulted in wide variations existing in the extent to which children in England receive the provision which their educational needs require and have been the subject of extensive criticism. The modified version of these provisions set down in the Irish legislation will be analysed in this paper, with a view to considering whether these modifications address the difficulties associated with the English system, and whether it might be possible for the English legislation to incorporate similar modifications in the future. 

· Kelvin O. Osagie, University of Benin 



Stream: Criminal Justice 2
Social control in Nigeria: Police and public contact in a rural setting


In traditional African countries the system of social control has revolved around the oldest man or clan head (Odionwere) in most villages. During the colonial era, when the modern Nigerian police were been developed in 1816, there was total neglect of the feudal mode of customary social protection in the country. Instead, all the coloniser's efforts were on protection the economic interest of their peers. However, since independence in late 1960, Nigeria has witnessed an economic boom in terms of development which has resulted in urban growth thereby placing strain on the adherence to the form of traditional norms of social control in the country, in the changed mode of modern day policing institution which is based on the rule of law. The present study draw on the official data and a field interviews with 25 serving police officers from rural areas in Edo state, of their experiences, perception of their duties and how they see their working environment. The present paper seeks to understand and examine some of the constraint still being encountered by the police in a rural area of the state in Nigeria. In general the officers claim to function quite effectively and to be satisfied with their work. 

· Aisling O'Sullivan 





Stream: Victims in International Law 1
The Duty to investigate and prosecute and the right of the victims to know in international human rights treaty law 

Since the evolution of international human rights law, the role of victims in helping to humanise elements of modern international law, founded on the theory of a `society of states', has been instigated by victims' capacity under human rights treaties to bring proceedings against States parties for violations of their human rights treaty obligations before international mechanisms. One significant development, arising from early cases regarding enforced disappearances before the Human Rights Committee and later before the Inter-American Commission of Human Rights, is the interpretation within the general obligation to respect and ensure of a States parties duty to investigate and prosecute and the implied rights of victims to know. The duty to prosecute and the victims' right to know requires at a fundamental level the investigation of human rights violations, the identification of known perpetrators and the bringing of criminal proceedings, in accordance with the right to fair trial of the accused. 

Three avenues for enforcement against a State failing to fulfil its duty towards victims may arise. The first is to seek reparation for the State's failure to investigate under the individual complaints procedures, which has principally been the case before the Inter-American Commission. The second is the potential inter-State enforcement in light of the interpretation by the Human Rights Committee that the obligations on States parties under the CCPR are obligations erga omnes. As a concept obligations erga omnes has invoked much academic debate and its parameters are still a matter of dispute, including the legal consequences of a breach. The non-binding ILC Draft Articles on State responsibility (2001) provide that the State can invoke responsibility by demanding cessation of the wrongful act, guarantees of non-repetition and the performance of reparations to the State or the beneficiaries of the obligation breached. The third avenue has increasingly been utilised by victims and representative NGO's, despite the contentious theoretical difficulties. Criminal petitions have been submitted by victims of human rights violations to national courts of foreign States, with victim-focused criminal procedure and extraterritorial jurisdiction laws; albeit with very mixed results. This paper seeks to explore the parameters of the latter two avenues and question whether such enforcement could help secure the right of victims to know and whether it may assist in developing an extraterritorial effect of the victims' rights.

· Linda Pearson, University of New South Wales 

External Merits Review and Agency Decision-making 


Stream: Administrative Law 2

Understanding the impact of external review mechanisms on administrative decision-making matters for a number of reasons, not the least of which is the cost (financial and other) to those participating in the review processes and the agencies whose decisions are subject to review. There is an assumption that the major external review mechanisms available in Australia, namely the courts (through judicial review and appeals on questions of law), administrative tribunals, and Ombudsman, have value both in redressing individual grievances, and in broader systemic effects. The courts and tribunals have primarily relied on the provision of written statements of reasons to meet both outcomes. There is growing recognition that review tribunal decisions in particular can and should have a broader impact on agency decision-making than simply identifying error in an individual case. The dilemma is how to identify what that is, and what potential there is to develop coherent (and transparent) mechanisms. There has been some empirical work in Australia (carried out by Professor Robin Creyke and Professor John McMillan of the Australian National University) examining the outcomes of judicial review, and executive perceptions of administrative law. The latter work identified some issues of concern about how useful tribunal statements of reasons are, and how agencies can take them into account in developing policy and improving their decision-making processes. This paper reflects some early work on a project examining the impact of merits review tribunals on primary decision-making processes. The focus is on two very different jurisdictions: social security, a jurisdiction that embraced external review relatively readily, and migration, a jurisdiction that resisted the introduction of external merits review, and where the dialogue between the executive, courts, and tribunals, has been at times quite hostile.
· Kirrily Pells, University of London 



Stream: Human Rights Practice 2
Re-Humanizing Rights: What Can Rights-Based Programming Learn from Other Approaches? 
Despite the vast increase in rights-based programming there remains a dearth of evaluations of local-level outcomes by participants, especially children and young people. In response, evaluations were conducted with child and youth participants from three projects operating in Rwanda: Save the Children Fund's rights-based training toolkit, Uyisenga N'Manzi's livelihoods project and Solace Ministries' counselling and evangelism mission, in order to contrast the strengths of different programming approaches. Based on these young peoples' responses, this paper questions whether rights-based approaches are the most effective means of engaging with the everyday realities faced by children and young people. In appraising the different approaches, a number of key questions are addressed. Does rights language possess meaning at the local level? Are there other discourses which have greater resonance for young people? Do rights-based approaches bring any value added in terms of outcomes? The paper concludes that rights-based programming does possess a number of strengths from the participants' perspectives, particularly through holistic analysis of situations, capacity-building and enshrining accountability. Equally however, it is argued that rights-based approaches have a number of important lessons to learn from other programming approaches. Rights are not the only values important to everyday life and there is a danger that rights-based approaches become formulaic, losing more `human' aspects such as love, care and personal direction. 

· Dulani Perera, University of Bremen 



Stream: Labour Law 1
Globalization, international labour standards and social responsibility of investors in South Asia 
Globalization opened doors to many economies to integrate with single global economy which creates employment and investment opportunities to increase the productivity. Globalization influenced to reduce the youth unemployment in South Asia. However, international labour standards recognized by the International Labour Organization were increasingly undermined. Rapid economic growth in South Asia has been influenced by the investments of European Union as well as the United State investors. In order to gain maximum profit through cheap production cost, labour rights are disregarded. On the other hand negative impacts of globalization and lack of social responsibility of investors abused skilled and unskilled labour in South Asia. Especially, freedom of association, child labour, gender discrimination and forced labour are inevitable in Export Processing Zones in South Asian countries. Social and welfare rights are highly damaged by unfair labour practices at the workplace. Unfair labour practices in South Asia are not only threaten to the main intention of the fundamental international labour conventions, but also undermined human rights, social justice, good governance and democracy at the workplace. Despite labour law violations, ignoring of social responsibility of investors disregard the concept of decent work and the millennium development gaols in South Asian countries. As far as the impacts of globalisation is concerned, it is important to analyse the role of international labour organisation and social responsibility of investors in order to safeguard social justice and decent work concept at the work place. 

· Daniela Piana, University of Bologna 

Beyond the Rule of Law? From independence to accountabilities in the European patterns of judicial governance 





Stream: Socio-legal theory and method 1

The provocative glamour of the title aims at casting attention on the neglected forms of accountability, due to the role played by cognitive and cultural values in the judicial field. Thus, following Mark Bovens (Bovens, 2006), we suggest to consider five types of accountabilities: 1) legal; 2) administrative; 3) political; 4) social; 5) professional. The thesis argued here states that informal mechanisms of accountabilities, encapsulated in the processes of judicial socialisation, legal education, and international communication among legal scholars, play a prominent in championing or in subverting the legitimacy of the judicial decisions. On the base of this theoretical plea, the work directly addresses the critical junctions of the interactive patterns raised by the European judicial integration (legal junctions, consisted in the dialogue among the courts, constitutional and ordinary, under the provisions of the ECJ and of the European Arrest Warrant, but also cognitive and cultural junctions, consisting in the increasing important process of standard setting enacted by the judicial networks of the Council of Europe). These patterns of interaction, which take place across the borders of new arenas, expand and enhance the potential impact of informal types of accountabilities (linked to legal culture). We will focus in particular on professional accountability.
Relying on the data collected in four years long research project, drawing lessons from the policies of rule of law promotion in the new European member States and in the countries candidates to the EU membership, complementing this large data set with 50 semi-structured interviews in the European judicial institutions, this work prompts an innovative view of judicial accountabilities. The framework suggested here will aims at encompassing in a multi-dimensional model of judicial accountabilities the effects of opportunities of action and constraint entailed by the expansion of the “situation of action of judicial actors across the domestic borders and in between the domestic and the supranational institutions, a phenomenon which is going to be prominent and inescapable in the European Union of tomorrow (or already of today). 

· Ben Pontin, School of Law, University of West of England

  Stream: Environmental Law 4
Nuisance Law and the Regulation of Utility Services: Lessons from History 

Using the method of contextual analysis, I will compare the use of the common law in 'regulating' local authority sewage and power services. I will argue that material of the nineteenth and early twentieth century relating to reported and unreported cases, and to numerous disputes settled without recourse to the courts, reveals similar roles for nuisance law in regulating early utilities in these fields, but contrasting outcomes. In crude terms, nuisance law cleaned up the delivery of municipal sewage services, yet failed to make substantial inroads into pollution arising from the generation of electrical power. Why is this? A range of legal and wider contextual explanations will be advanced and discussed for the light which they shed on the factors which determine whether common law nuisance will play a significant part in the quest for effective environmental regulation, whether in the field of sewage and electricity, or indeed more generally. 
· Joseph Powderly, NUI Galway
 


Stream: Victims in International Law 2
Victim Participation at the International Criminal Court: The Story Thus Far 
The ad hoc International Tribunals have operated under the naive and often disrespectful assumption that the Prosecutor represented not only the interests of the international community generally, but also the interests of individual victims. Articles 15, 19(3) and 68(3) of the Rome Statute have transformed victims from their previous existence as the mere objects of international criminal proceedings to significant participants in their own right. In instituting the evolution of the role of the victim, it is evident that the Rome Statute of the International Criminal Court seeks to adjust the focus of international criminal justice towards more progressive theories of social welfare and restorative justice.  While the Rome Statute's firm commitment to both the role and rights of victims is to be welcomed, considerable uncertainty remains as to how these provisions will be interpreted by the Court. It is not entirely unexpected that the issue of victim participation is already one of the primary pre-occupations of the Court, coming to the fore in the Lubanga and Katanga cases and the Prosecutor's investigation into the Situation in Uganda. This paper will conduct an in-depth analysis of the jurisprudence emerging from these proceedings in an attempt to see how the Court is responding or is likely to respond to the following questions: 

· Can the victim expect to be placed at the centre of international criminal justice? 

· Does the emerging jurisprudence comport with the intentions of the drafters of the Rome Statute? 

· Is it possible to for victims to be granted participatory rights without fundamentally undermining the effectiveness of the International Criminal Court? 

· Will the exercise of judicial discretion significantly undermine victim participation in future proceedings before the International Criminal Court?

· Jiri Priban, Cardiff University 
Stream: Socio-legal theory and method 2
Sovereignty as Constitutional Differentiation: a socio-legal perspective on global challenges and European responses to sovereign constitutional statehood 

The article focuses on theoretical reflections on sovereignty and constitutionalism in the context of the globalization and Europeanisation of the nation states, their politics, and legal systems. Starting from a critical assessment of the Kelsen-Schmitt polemic, the author claims that sovereignty needs to be analysed by the sociological method in order to disclose its social and structural differentiation. The constitution of society may be imagined as the multitude of self-constituted and differentiated social subsystems of world society. The constitutional pluralism argument subsequently reconceptualizes sovereignty as socially differentiated and divided between specific subsystems. The EU paradox of divided sovereignty and the Union's differentiated constitutional domain are used as examples of profound semantic changes in the sovereignty discourse in contemporary national and post-national societies. However, European constitutionalism also reveals the persisting capacity of the sovereign nation state to operate in a globalized world and thus effectively questions the claim of governance theories that nation-state institutions have become redundant in a global world society. Instead of sidelining those institutions and replacing them with purely supranational forms of governance, the self-constitutionalisation of European society proceeds by internalizing state sovereignty as one of its systemic operations. 

· Ramya Raghuram, University of Oxford 

Corporate Accountability in Transitional Justice 


Stream: Transitional Justice 1

Existing transitional justice mechanisms concern themselves with holding state entities, or at best, individuals accountable for egregious human rights violations in the pre-transition regime. However, corporations have in the past also violated, been complicit in, or facilitated violations of, human rights. There is no adequate regime for accountability of corporations for such violations in international law. This paper argues that corporations have broader obligations to society, and these obligations should translate to accountability for human rights violations. The core argument of this paper is that there is a need for a separate regime, at an international level, in dealing with corporate actions in conflicted societies, because of the peculiar nature of the entity. Within the broader debate of accountability of corporations for human rights violations, this paper restricts itself to human rights violations in conflicted societies, and the special issues that arise out of them. In the first section, the paper examines some of the instances where corporations have been involved in serious human rights abuses but have escaped accounting in post transition regimes. These anecdotes should demonstrate the capacity for human right abuses of the corporation. Section two then looks at the theories of the corporation and seeks to form a framework for the imposition of broader human rights obligations on corporations, which are traditionally conceptualised as mere business vehicles, which exist for the purpose of increasing shareholder wealth. Further, the researcher has attempted to place the corporation in international law, so that obligations of the corporation can be found at the intersection of progressive corporate and international law. The third section analyses the existing formulae for imposing broader obligations on corporations, and their shortcomings. In the final section, the researcher contemplates corporate accountability under existing mechanisms of transitional justice - truth and reconciliation commissions, Reparations and Prosecutions, and the problems that beset them. 

· John W Raine & Eileen Dunstan, University of Birmingham

How well do fines sentencing guidelines work? The Pursuit of Consistency, Equity and Proportionality: Lessons from the Magistrates' Courts of England and Wales  
   Stream: Sentencing and punishment 2

How effective are sentencing guidelines in ensuring consistency, equity and proportionality in the level of fines imposed by different courts? This paper presents fresh evidence on the longstanding challenge of avoiding apparent inconsistencies in fines sentencing, while at the same time also ensuring both equity in the burden of the penalties (i.e. according to the financial means of different offenders) and proportionality in relation to offence seriousness. In England & Wales, following the introduction of the Criminal Justice Act 2003, which placed a new statutory duty on sentencers to take account of both the offenders' financial means and offence seriousness in setting fine levels, new guidelines were introduced to provide the judiciary with a framework and methodology for the calculation of fines in line with that duty. However, four years on, research undertaken in 2007 for the Sentencing Guidelines Council of England & Wales, found neither much evidence of awareness, understanding and adherence to the recommended methodology among sentencers, nor indeed, of conformance with the legislative requirement. The purpose of the research in fact was to test various options for a new methodology for calculating fines. Working with a sample of magistrates and district judges on a series of fines-setting exercises, the research highlighted both the various problems for sentencers in operationalising the methodology in the courtroom and the perceptions and mindsets about justice in fines-sentencing that appeared to account for the significant variance and apparent inconsistency in levels of imposition. These findings raise questions about the compatibility of different objectives in fines policy and practice, and having elaborated these, the paper concludes by suggesting a way forward to reconcile better the goals of consistency, equity and proportionality in this important field of sentencing policy and practice. 

· Judith Rauhofer, University of Central Lancashire 
         Stream: IT and Cyberspace Law 3
Privacy is Dead, Get over it!  Information Privacy and the Dream of a Risk-Free Society   
The use of information technology and, in particular, the Internet has had an impact on the private life of citizens and consumers not seen since the industrial revolution. The “digitalization” of everyday tasks has led to a paradigm shift where vast amounts of personal information about individuals, their opinions and habits is generated and stored in the databases of those providing online services. The mere existence of those data pools has created “unwholesome” desires in both private and public organisations which covet that data for their own purposes. The paper will look at the way in which the “market value” of privacy seems to be falling at a time when governments the world over are introducing increasingly intrusive electronic surveillance measures to gain information about their own population in the name of public and national security. It asks whether the commoditisation of personal data has led to its “economization” where individuals are persuaded to allow others to process their data in an effort to avert a perceived risk to themselves or their community. The paper will examine the way in which our perception of risk has changed in recent years and the way in which that perception may be manipulated. It will analyse the link between risk perception, data processing and individual concepts of privacy as well as the dangers that the increased privacy intrusion by the state represents for the relationship between the citizen and the state (panopticon effect) as well as the relationship between citizens themselves (social trust). 

· Frank Ravitch, Michigan State University College of Law 

           Stream: Education Law 3
The Intelligent Design Movement, Education Law and The Meaning of Science
Recent attempts by the Intelligent Design (ID) movement, a market-savvy offshoot of the creation science movement, to teach ID in public school science classes have led to significant questions regarding the nature of science and religion in the context of curricular control. In the United States these issues have been intertwined in several cases with the First Amendment's prohibition of the Establishment of Religion. These cases are fascinating both for their constitutional analysis and their discussion of the nature of science and religion in the context of human origins. The discussion in these cases is an excellent point to begin exploration of the meaning of "science." One might think that the work of Thomas Kuhn could support an alternative paradigm such as ID, but a close reading of Kuhn demonstrates quite the opposite---that ID Theory is destined to fail in establishing itself as "science." This suggests that in nations with some level of constitutional church/state separation such as the United States, Japan and France ID Theory has no place in public school science curriculum. Yet, the theory is likely to fare no better in nations such as England which have strong mechanisms for curricular guidance and control at the primary and secondary level. In both situations the fact that ID is not science is the key point. In the first type of nation this is so because it is then religion, and in the second type this is so because it has no place in the science curriculum. Of course, some nations---including the United States---the prohibition may rest on both bases. 

· Marcus Redley and Melanie Platten, Cambridge University 

The involvement of the MCA's statutory advocacy service in safeguarding vulnerable adults procedures







Stream: Mental health 4

Results from a six-month project, using qualitative and qualitative methods to investigate the impact of the Mental Capacity Act 2005 Regulations (Statutory Instrument 2006/2883 and 2007/852 (W.77) giving local authorities and NHS bodies the discretionary power to extend their Independent Mental Capacity Advocate service to include `safeguarding adults' (also referred to as POVA) procedures. 

· Marny Requa, Queen's University, Belfast

Confrontation, Hearsay, and Human Rights 

Stream: Criminal Justice 6

This paper evaluates recent Court of Appeal judgments related to the admission of hearsay evidence in criminal trials and places them in the context of European principles and the U.K.'s common law heritage. The paper begins with a discussion of European Court of Human Rights jurisprudence on the right to examine witnesses (Article 6(3)(d)) within the broader framework of fair trial rights. It then discusses the Court of Appeal (England and Wales) decision in Sellick (decided under the Criminal Justice Act 1988) and subsequent cases after the introduction of the Criminal Justice Act 2003. The decisions are considered within the particular procedural context of the United Kingdom, and the paper queries whether they push the boundaries of European standards. Finally, the contemporary “right of confrontation” in the United Kingdom is placed in theoretical context. It is argued that current hearsay decisions, and related statutory provisions, are not sufficiently grounded in common law principles nor with an eye toward European rights. Instead, they align with the legal trend toward admissibility of evidence and increased discretion for finders of fact. The implications of this analysis is therefore considered. 

· Marny Requa, Queen's University, Belfast 

Amnesty in the Chilean Transition and Legal `Black Holes' 

Stream: Transitional Justice 2
This paper analyzes the political and legal position of Decree Law No. 2.191 of 1978, an amnesty law enacted during the Pinochet dictatorship, and comments on the status of international rights and rights protection in Chile during the democratic transition. The paper begins with a discussion of the constitutional status of international rights and the process of judicial review in Chile and then examines the Supreme Court's treatment of the amnesty law (and retrospectivity of international rights) from 1990 to the present. It considers the current political and legal context in which the amnesty law has persisted, despite condemnation by the government, the courts, and the Inter-American Court of Human Rights, and untapped potential of constitutional rights. The final section of the paper places this analysis in a wider context of societies in transition, arguing that the case of Chile has implications for three important themes: First, from a legal perspective, it highlights “black holes” that exist in rights protection (a) when a society incorporates new rights during a transition and retrospectivity is denied, (b) when judicial review is restricted through constitutional law, and/or (c) given the nonbinding nature of international court decisions. Second, following from the above, political impact on legal decision-making (and law making) during transition will be considered. The case will also be viewed in the context of the “judicialization of politics” debate. Finally, the case raises the issue of the needs and desires of victims, and discusses the appropriate role of legal mechanisms given the noted restrictions. 

· Adam Robertson, Pete Rushton and Tony Amatrudo, University of Sunderland 
Meanings of `Consent' 





Stream: Criminal Justice 2
My PhD research commenced with the title `Policing by Consent: Myth or Reality' and was intended to be an examination of the concept which is in constant and somewhat hackneyed use by government ministers, local politicians, senior police officers, in fact - `Old Uncle Tom Cobley and all'; however, my early research revealed that a number of noted writers, such as Reiner and Brogden, have already explored the concept in some depth. I have over forty years experience with the police service, first as a police officer for thirty years and, since retirement, under diverse guises up to my current post as an evaluation officer. My early findings very quickly transformed the original research question from an `open' question to that of an `inside' enquiry - to gather and analyse the views of a range of police officers, from Chief Constables to constables who have just completed their 2 year probation period. Being an `insider' has given me what I regard as almost unparalleled access to my interview subjects and emerging findings from the research would indicate that the concept of `Policing by Consent' appears in good health within the service. Because of the qualitative nature of the research the views are, of course, very subjective. My presentation will examine those early findings in light of the numerous changes that have taken place within the service in recent years. With the permission of Prof Reiner of the LSE, I have utilised the research questions used for his book, Chief Constables: Bobbies, Bosses or Bureaucrats published in 1992 but I have added my own research questions as well. The aim of this doctoral research is to re-visit Reiner's classic work 

· Simon Robins, University of York 

Addressing the needs of victims: a methodology to test contemporary approaches to transitional justice 






Stream: Victims in international law 3

Here a methodology is proposed that attempts to evaluate transitional process according to the effectiveness with which it addresses the needs of victims. This will constitute a victim centred evaluation of the effectiveness of transitional justice in answering victims' needs, as perceived by victims themselves. It will permit a comparison of the impact on victims of a range of transitional justice processes, including both restorative and punitive approaches. The use of social science research methods can allow studies to be made of the attitude of the general population, as well as of sub-populations, such as victims and perpetrators, to transitional process. A set of qualitative social science research methods are here applied in several contexts to make case studies that form a comparative analysis. This method is primarily driven by semi-structured interviews with victims, and triangulation ensured through the use of focus groups and observation. Both direct and proxy indicators of needs and the effectiveness with which needs have been addressed are used. The challenges of engaging such subjects, the potential for bias, and the ethical dilemmas are addressed. This work was begun in October 2007 as part of PhD research to make a victim centred evaluation of the effectiveness of transitional justice in answering victims' needs, as perceived by victims themselves. It will permit a comparison of the impact on victims of a range of transitional justice processes, including both restorative and punitive approaches. Pilot studies have been made with families of persons missing in conflict in East Timor and Nepal and a full study will include fieldwork with victims in both these contexts and others. 

· Mary Rogan, Dublin Institute of Technology 

Making Criminal Justice Policy: Lessons from prison policy in Ireland 
     Stream: Criminal Justice 4

The policy-making process in criminal justice has come under increasing scrutiny in criminological scholarship. The factors bearing on the policy-making process are important subjects of study in their own right, but such assessment is useful more generally. First, the manner in which criminal justice policy is created and implemented is a vital subject of study for the criminologist in order to make sense of the `politics' of criminal justice. In addition, an investigation of the factors influencing the policy-making process also assists in illuminating and examining wider socio-political changes which influence criminal justice matters. This paper has three central aims. First, it assesses the current scholarship on criminal justice policy-making, arguing that close attention to policy analysis is a potentially fruitful source for theoretical discussion. The paper then addresses two case studies from Irish prison policy during the 1970s. The first concerns the introduction of the Prisons Act 1970, which declared `rehabilitation' to be the aim of the Irish prison system. The second is the Prisons Act 1972, which allowed for the introduction of military custody for prisoners during a time of crisis for the Irish penal system. The paper will explore the policy-making process which led to the introduction of both pieces of legislation, and will examine the prominent factors at work and the reasons for change in approach over a relatively short period of time. The paper will seek to offer some conclusions about how the process of policy formation can be examined in light of socio-political changes in Ireland during this period. Finally, the paper will make some suggestions regarding the value of policy analysis in assisting the creation of a full understanding of criminal justice matters. 

· JP Rossouw, North-West University




Stream: Sports Law 2
The security of educator-coaches in school sport - current developments in South Africa 

The awakening of a human rights culture in the South Africa society saw the increase in litigation in the sphere of education. School governing bodies, parents, the state and teacher unions engage in struggles in high courts, the labour court and even in the Constitutional Court on a wide variety of issues previously uncontested. Since the first democratic elections in 1994 and the promulgation of the new Constitution, the common law duty of care of educators is now more frequently linked to the fundamental, constitutional rights of students, while an increased awareness of rights and obligations of the various role-players inevitably more often give rise to lawsuits. In school sport, with its numerous inherent risks, the security and legal position of the educator-coach needs careful consideration, especially in the light of abovementioned increase in litigation. There is, simultaneously, an increased pressure for school athletes and teams to raise their performances. The educator-coach often has to take the full brunt of these demands that often clash with basic educational principles. The vast majority of junior sport activities in South Africa take place at school level, with schools providing the facilities, coaching, transport and event organisation. Diligent educators form the backbone of organisational structures on local, regional and even national level, often fulfilling the roles of coach, organiser, bus driver, official and referee. Ironically, exactly this willingness to extend their in loco parentis educational duties to the extra-curricular increases the possibility to be held delictually liability in case of injuries to participants before, during and after the match or tournament. Against an international backdrop, this paper explores selected aspects of South African educator-coaches' commissions (or omissions) that has lead to litigation or other forms of dispute resolution. Information has been drawn from jurisprudence, literature, legislation, the common law and empirical data of an ongoing research project on educator security and liability in coaching contact sports at school level. 

· Roxana Rycroft




Keyword 1: Identities: Diversity and language
Non-English Speakers in the Criminal Justice System: An Interpreting Perspective
This paper aims to discuss some of the specific challenges faced by non-English speakers when dealt with by the police and the criminal courts with the assistance of interpreters, and to analyze a number of limitations of the legal model of interpreting as set out by the National Register of Public Service Interpreters, the national database of public service interpreters in the UK. The research observations addressed in this paper rely on the researcher’s direct experience while working as an interpreter in the UK Criminal Justice System (CJS).  By virtue of being written from within the perspective of interpreting, this study offers a close perspective of the sociological interactions between non-English speakers, criminal justice officials and interpreters. As the perspective of interpreting is contemporaneous with the events described and thus in a privileged position to document them, it contributes to the situational analysis of CJS encounters and aims to stimulate the continuation of the debate to the policy recommendations stage. It is suggested that the analysis of illustrated CJS interactions could have policy implications on several levels: training CJS officials to work with interpreters; harmonizing the rules on confidential information governing the conduct of solicitors and interpreters with a view to enhancing the quality of service provision; and illustrating some of the pitfalls of the legal model of interpreting.  The methodology used in this study includes secondary research such as the literature concerned with the role of interpreters in legal proceedings and primary tools such as participant observations of interpreted legal encounters.  
· Philip Rumney, University of the West of England 

A Tortured Debate 




Stream: Human Rights Practice 1

Since 9/11 there has been a dramatic growth in calls for the introduction of an exception to the absolute legal prohibition on torture. The proponents of this position argue that torture should be permitted as an intelligence-gathering tool to prevent death or serious harm resulting from acts of terrorism. The subsequent debate over the use of torture in such circumstances has covered much ground in terms of the moral, legal and philosophical implications of legalising torture. The debate has aroused strong emotion. Some proponents of a legalised system of torture have received hate mail, attempts have been made to censor and the literature is littered with insults and accusations of dishonesty. The purpose of this paper is to examine how the debate has developed and whether it is now possible to begin to draw conclusions regarding some of the main factual claims made by its participants. In addition, this paper will analyse an unusual aspect to this debate: the suggestion by some of those who favour the absolute prohibition that under no circumstances should the efficacy of torture be discussed. Consequently, this paper will examine three issues that have featured in the current debate. The question of the effectiveness of torture as an interrogation tool, the issue of slippage, and finally, the paper will explore the possible consequences of not debating the efficacy of torture. 

· Catherine Russell, Manchester Metropolitan University 
Stream: IT and cyberspace law 2
An analysis of policy in relation to technology and disability: towards a universal service model 

Academic discourse has long accepted the existence of a “digital divide” in which the already disadvantaged groups are left behind as others harness the opportunities presented by technological growth. The ever-increasing impact of technological development has been analysed in relation to diverse social categories such as women, those in regions of low employment2 and ethnic minorities. This paper seeks to critically analyse the existing discourse surrounding disability and technology with particular emphasis on policy in the area of the development of the Internet. A critical evaluation of existing literature on communication and disability will be presented and this will be placed within the relevant legal framework from the US's Telecommunications for the Disabled Act 1982 through to the UK's Special Educational and Disability Act 2001. Within this analysis particular focus will be placed upon criticism of how far policy is based upon a universal service approach or is merely a response to economic realities and market pressures. 

· Nicholas Ryder, University of the West of England Stream: Regulation, Governance and CSR 1
Credit union legislative frameworks - a flexible friend or a step towards the dark side? 
This article questions the findings of several studies which have concluded that the Credit Unions Act 1979 was a factor limiting the growth of credit unions in the United Kingdom (UK). The author's conclusions are based upon an analysis of the amendments to the Credit Unions Act 1979 introduced by the Financial Services Authority (FSA). As a result, the 1979 Act now reciprocates the controversial, yet flexible United States (US) legislative framework. In particular, the article examines the interpretation of the common bond, the provision of financial services and the regulation of credit unions. The article concludes that these three statutory provisions have assisted the growth of credit unions in both countries and not limited their development. However, the growth of credit unions has come, at the expense of their unique status and philosophy. It has made US credit unions, in particular, indistinguishable from banks. This is a problem which may affect credit unions in the UK. The article concludes that the Credit Unions Act 1979 did not limit their development, but acted as a galvanising factor for credit union expansion. 

· Naomi Salmon, University of Aberystwyth, Wales. 

From the Corporate Laboratory to the Supermarket: Genetic Engineering, Nanotechnology, and that Old Chestnut `the' Precautionary Principle. 




Stream: EU Law 1

Public opposition to the commercial release of genetically modified organisms and the marketing of GE foods across the EU has been intense and consistent since the mid-1990s. As a result of wide-spread concerns about the uncertain environmental and human health risks associated with GM crops and food products, the regulatory framework governing GE foods has, necessarily, undergone various changes since the initial legislation was put in place at the beginning of the 1990s. The rather `ad-hoc' development of precautionary governance in this area reflects important systemic weaknesses that are, at base, a direct consequence of the free trade bias that underpins and directs Community law. As we move into the 21st Century, another new technology is beginning to emerge onto the global commercial arena. Although recent developments have, as yet, failed to attract notable public attention, a number of agricultural and food related applications of nanotechnologies have already reached the international market. This paper draws some parallels between the regulation of GE crops and food - particularly in the early years - and the controls currently governing food related applications nanotechnologies, with a view to exposing the inadequacies of those controls. In particular, this investigation highlights the real nature of regulatory precaution and the failure of EU policy makers to learn important lessons from their experience with agri-food biotechnology. Whether the EU is ready or not, over the next few years, food products with a nanotech `flavour' will reach European supermarkets. From the consumer perspective, the crucial question to be addressed here is whether, and to what extent, current (ostensibly `precautionary') Community food safety law guarantees an adequate level of protection of environmental and consumer health. 

· Sarah Sargent, De Montfort University 



Stream: Child and Family Law
Social Marginalisation of Children and Children's Rights: Implications in an Intercountry Adoption Setting 







This paper explores the effects of social marginalisation of children on children's rights in the context of intercountry adoption. Children who are sent to receiving states are very often drawn from vulnerable and socially marginalised populations within their country of origin. The condition of social marginalisation puts a child at an increased risk of being processed through intercountry adoption arrangements. It is the very vulnerability of these populations on the margin that make an analysis of the application and availability of rights a critical consideration in intercountry adoption operation. Comparative examples are offered of three countries involved in intercountry adoption as sending countries: South Africa, Guatemala and the United States. South Africa has only recently legalised intercountry adoption A review of each of these countries raises important questions about access to the court system, the importance of the rule of law, and domestic interpretation and enforcement of the Hague Convention's terms. Answers to these questions demonstrate the critical attention to children's rights needed when children are part of a vulnerable or socially marginalised population. Finally, the paper It then offers some concluding thoughts on necessary steps for the recognition of vulnerable children's rights. 

· Eliose Scotford, University of Oxford 

Legal Treatment of Environmental Principles by European Courts: A First Step to Appreciating their Regulatory Consequences



 Stream: Environmental Law 2

`Environmental principles' appear extensively in international, supranational, and national legal and policy contexts. They have been developed in recent decades partly for reasons of political expedience, and due to an increasingly urgent awareness of environmental problems, but their regulatory consequences are only beginning to take shape. This paper considers four such environmental principles, which are found in Article 174(2) of the EC Treaty - the preventive principle, precautionary principle, polluter pays principle and principle of rectification at source. These principles can and do have wide-ranging environmental policy and regulatory consequences throughout the European Community. This paper examines the legal role these principles have in founding environmental regulation. Once the legal status of the principles is appreciated, the regulatory consequences that flow from them should be clearer, and these consequences might then be further explored. To examine the legal role of the Article 174(2) environment principles, this paper considers their role in the case law of the Community courts. This, however, is no easy task. While the principles are discussed in many (disparate) Community judgments, their legal roles are complicated by their roles as policy prescriptions. Rather than policy being something separate from law, in Article 174(2) environmental `policy' is legislatively (constitutionally?) prescribed. The legal consequences of this are unusual and worth exploring. `Policy' and legal `regulation' are often considered as separate concepts, particularly in socio-legal scholarship. This paper asks and tries to answer difficult questions about environmental principles that blur this separation. This paper argues that in order to understand the legal role of the four environmental principles in Article 174(2), and particularly their treatment by the Community courts, one must appreciate their ambiguous nature as instruments of both law and policy. 

· Mary Seneviratne, Nottingham Treat University 

Prison Ombudsmen and Administrative Justice in the UK 

Stream: Administrative Law 1

In the separate regions of the UK, there are specialised mechanisms for dealing with complaints by prisoners. This is in contrast to some other jurisdictions (for example, Australia), where complaints from prisoners are dealt with by the national ombudsman. Although prison complaints could be dealt with by the national ombudsmen in the UK as part of their general remit, there have been separate mechanisms for prisoner complaints in England and Wales, Scotland and Northern Ireland since the 1990s. These specialised mechanisms do not conform to one single model. They are also in the process of change. For England and Wales, and Northern Ireland, the change is imminent, with the passage through Parliament of the Criminal Justice and Immigration Bill, which will put both systems on a statutory footing sometime this year. In Scotland, there have been calls to end the non-statutory basis of the office, calls which may become hard to resist when the rest of the UK have statutory systems. This paper describes and compares the three systems, evaluates the reform proposals, and assesses their “niche” role within the ombudsman system. 

· David M. Seymour, Lancaster University Stream: 
           Law, Race, Religion and Human Rights 3
Jews, Antisemitism and the Holocaust: The Myth of Sovereignty and the Sovereignty 
Drawing on the tradition of critical theory, this work examines the role of legal and political theory in the developments of myths concerning Jews, antisemitism and the holocaust. 

· Prakash Shah, Queen Mary College, University of London 

Methodological nationalism in a legally plural environment  Stream: Law, Race, Religion and Human Rights1
Modern law has set up the `nation' as the ultimate form of social organisation and law making entity. In socio-legal reality the nation is just one of a competing set of legal agents, but in modernity the nation has suppressed or, indeed, acted as a fratricidal entity to extinguish alternative laws. This paper therefore focuses on Britain as the site for the competing elements of the `national' and other legal agents. While other legal pluralist accounts make a distinction between state and non-state laws, in this paper the author attempts to cast a light on the dominance of ethno-cultural entity (or entities) which informs the state law, thereby giving it a cultural colour. Britain provides an extremely interesting case study of this competition as it not only contains the presence of acknowledged `nations' (in the plural), but also varied sets of `other' legal entities including ethnic and religious communities among its many minorities. How is the balance within this legal `superdiversity' (to be) achieved? It is argued that setting up the nation as the arbiter of other legal agents has created a situation of asymmetrical pluralism, rather than a fully-fledged commitment to pluralism. 

· Andrew N. Sharpe, Keele University 

Stream: Socio-legal theory and method 2
Structured Like a Monster: Understanding Human Difference Through a Legal Category 
This article will argue that the legal idea of the monster offers to inform contemporary thinking in relation to outsiders. Drawing on the work of Foucault it will be contended that the process, whereby at least some human beings are positioned as outsiders, is structured like a monster. That is to say, at least some constructions or representations of human difference, both legal and non-legal, are informed by the monster category. The article will think through and unpack Foucault's idea of the monster, and his sufficient and necessary conditions of monster production. In the process, the article will identify two contemporary figures that bear the legacy of this legal category. These are the figures of Foucault's abnormal individual and the human/animal hybrid of genetic medicine, figures that can neither be reduced to products of law or disentangled from its domain. An emphasis on the importance of the template of the monster in understanding these contemporary figures points to its relevance to legal scholarship within fields such as gender, sexuality and race, and bioethics respectively. 

· Julia Shaw, De Montfort University

Sisyphus, Seneca and the Last Taboo 


Stream: Human Rights Practice 7

An increasingly interventionist ethos has gained momentum in the new century, and this is particularly noticeable in Britain as the tone of the government's purported improving agenda has become ever more strident. In the past ten years, three thousand new offences have been created and the government is vigilant to discover new ways in which to criminalize the behaviour of its citizens including the introduction of a comprehensive smoking ban and fines for cyclists who fail to use their cycle lanes or are caught `pedalling furiously'. Most current reforms relate to the public sphere, for example local councils installing microchips in wheelie-bins to ensure we all pay as we throw and charging for parking permits on the basis of how much a vehicle pollutes. There has been a corresponding rise in draconian measures taken against those exercising free will over their own bodies and beliefs, heralding a significant collapse of the traditional public/private distinction. Our understanding of autonomy supported by the long-held principle of minimal intrusion by government, as providing the permissive context in which social actors can shape their own destiny and regulate their own behaviour, has never been more contentious. Controversial ethical dilemmas have arisen both internationally and in the UK which, although seemingly unrelated, indicate a departure from the `ideal of civilisation and human dignity' which demands that each person has the fundamental and enduring right to plan and live his own life “free from undue interference”. The question of to what extent and under what conditions a person can have legitimate rights over their own bodies and by extension their dependents' bodies is at the heart of key ethical dilemmas arising within a legal context. This paper will critique one of the last taboos, assisted suicide, in the context of recent legal deliberations on human rights at the edge of life. 

· Brian Simpson, University of New England,

Stream: Gender, Sexuality and Law 2
Not one foolish lapse? Constructing sexuality in teacher-student sexual relationships
Teachers who engage in (consensual) sexual relations with their students who are between 16 and 18 years of age commit serious offences. While the law constructs the matter as a breach of trust such cases also raise important issues of how female teachers as compared with male teachers are portrayed and treated by the legal system, how such cases can readily give rise to moral panics about child protection and how children's sexuality is constructed. The paper thus pursues a number of themes. Courts often stress that female teachers should not be treated differently from male teachers who commit such offences. This paper explores the extent to which this is possible when female teachers are constructed as the `mother' figure and as a consequence the breach of trust in such cases is magnified. A further theme explored within the legal construction of such relationships is the extent to which the notion of the `maturing child' of Gillick fame seems to completely disappear. Finally, in many jurisdictions teacher `codes of conduct' have been drafted to address such matters. But are these a useful response? The paper investigates these themes through an analysis and comparison of a number of cases in different jurisdictions to determine what they tell us about the law's approach to such relationships and the manner in which particular notions of sexuality inform the law's response. 

· Brian Simpson University of New England, Australia 
Stream: IT Law and Cyberspace 3
New Labor, New Censorship? Politics, Religion and Internet Filtering in Australia 
One of the first announcements of the new Labor Government in Australia has been the decision to require internet service providers to provide `clean feeds' of internet content to homes and libraries. This has been justified for the protection of children from pornography and `inappropriate content'. Filtering at the ISP level is a break from the past where the responsibility lay with parents to install their own filtering software. At one level the move has created a debate about the effectiveness of such an approach. There are claims it posits a technological solution to a problem that can bypass such filters. There have also been claims that it will slow the speed of internet access generally in the nation, as well as impose unreasonable costs on smaller ISPs. Of course, there are also arguments that this represents a new form of censorship only practised in repressive countries and that as customers will have to notify there ISP to opt out of the filter a list of people who, by implication, wish to have access to `inappropriate' content will be created with the risk that this might be later used against them. To a certain extent these concerns have overshadowed other matters. The policy is a direct copy of that espoused by the Family First Party (a political party associated with the Assemblies of God church). Their sole Senator possesses a crucial vote in a Senate which will be finely balanced after June this year and so one can see the policy announcement as means of gaining favour with that Senator. The larger question then is whether the law that will implement ISP filtering will apply a definition of `inappropriate content' that also defers to the concerns of the religious Right. This paper looks at the debates so far to evaluate this influence. 

· Carol Smart, University of Manchester



Stream: Child and Family Law
Family Secrets: Law and Understandings of Openness in Everyday Relationships 

The keeping of secrets in families, especially those relating to reproduction and paternity, is seen increasingly as undesirable and even harmful to future generations. The rise of genetic counselling and paternity testing has created a climate in which practices of disguising `irregular' births and oddly assorted biological relationships is no longer seen as being in the best interests of children, nor sometimes of men who may not be genetic fathers of the children they raise. This paper explores these issues and the growing tendency for family law and policy to favour exposing genetic truths when faced with problems arising within messy relationships. Family secrets (using data drawn from the Mass Observation Archive) will be explored and located in their cultural and historical context and an argument against imposing a simple solution (in the form of genetic truth) onto complex relationships will be pursued. 

· Leanne Smith, University of Cardiff

Clashing symbols: fathers and fatherless families under the Human Fertilisation and Embryology Bill 

The Human Fertilisation and Embryology Bill contains numerous clauses which, if enacted, will alter significantly the legal parental status of a range of persons accessing fertility treatment services. Thus far in the legislative process these provisions have attracted little attention. However, a related proposal to remove the reference to the child's need for a father from s.13(5) HFE Act 1990 has prompted much controversy due to a widespread concern that the Bill will symbolically undermine fatherhood. Conversely, it has been recognised that retaining reference to the child's need for a father symbolically undermines the non-traditional, fatherless families recognised elsewhere in the Bill. This clash of concerns captures a wider struggle in family law, namely the attempt to embrace `new' family forms in a climate where the primacy of old ones is simultaneously reinforced. In relation to parenthood this has involved a struggle to reconcile recognition of the increasingly common separation of biological and social parenthood with the contemporary emphasis on the importance of biological connections. This paper will explore the significance of this struggle in the context of the debates on the relevant parts of the HFE Bill. In questioning whether and how the conflict can be resolved in this instance it will be argued that there is a need to integrate the fatherhood debate with wider debates about the separate significance of biological and social parenthood. This might result in an approach which is less politicised and polarised and infused with more logic and consistency. 

· Lorraine Smith and Marie-Pierre Olivier 

How the International Criminal Court is balancing the right of victims to participate with the right of the accused to a fair trial 




Stream: Victims in International Law 4

The Rome Statute creating the International Criminal Court (ICC) presents the unique feature of recognising the right of victims to participate in the proceedings. The contours of this unprecedented right granted to victims however remain to be defined. Article 68(3) of the Rome Statute allows the victims to present their views and concerns “at stages of the proceedings determined to be appropriate by the Court and in a manner which is not prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial”. The Rome Statute also recognises and expressly codifies internationally recognised fair trial rights of accused persons. With four situations currently under investigation by the Office of the Prosecutor and two cases presently before the ICC Chambers, the Chambers are actively engaged in determining the issue of modalities of victims' participation. This article aims to review the recent jurisprudence of the ICC Chambers on this issue, analysing the approach taken by differently constituted Chambers as well as differences of opinion within the same Chambers. Trends and possible contradictions arising from the decisions will be examined. However, allowing victims to move beyond their usual passive role in a criminal trial and granting them the right to actively participate in proceedings obviously has an impact on the rights of the accused to a fair trial. How does the Court ensure that the Defence does not find itself facing two Prosecutors? The authors will seek to examine the issue of victims' participation through the lenses of the defence by reviewing the decisions issued by the Court and looking at the challenges that the Defence has faced so far, particularly in the case of The Prosecutor v. Thomas Lubanga Dyilo. The Court has only just embarked on the long and sometimes challenging journey of developing its own jurisprudence. It is crucial that it takes the right direction in terms of balancing the rights of victims and accused. The interpretation given to the Rome Statute and other key instruments will be relied on in future cases and will shape the future of international criminal law. This article will conclude with recommendations on how to ensure that victims' participation does not encroach on the right to a fair trial. 

· Elen Stokes, University of Manchester 

Precautionary intervention: a good idea in principle 


Stream: Environmental Law 1

How do we go about regulating health and environmental risks about which we know very little? If we look to the ever growing body of literature on the issue, particularly in relation to the emergence of new technologies, the answer, more often that not, is that we ought to apply the precautionary principle. `The precautionary principle' has for some time now been a buzzword in risk regulation, and it has attracted both criticism and support. Advocates of the principle welcome its instinctive prudence, and its flexibility as a policy tool to respond to the fast pace of science and innovation. Its critics see it as a vacuous concept, whose inherent ambiguity lends itself to irrational and inconsistent decision making. 

This paper side steps many of the commentaries focusing on the definitional aspects of the precautionary principle. Instead, is asks: how, if at all, does the precautionary principle help us? Traditionally, the precautionary principle is presented as an aid to decision making in the face of scientific uncertainty. Of its perceived functions (which have included, for example, promoting the participation of different stakeholders in risk management), one of the most significant is triggering regulatory intervention in conditions of uncertainty. Nanotechnologies, therefore, ought to provide the perfect test bed for regulation based on the precautionary principle. Very little is known about the likely impact of free engineered nanoparticles, despite the fact that they are already being manufactured and marketed. Yet, as this paper shows, the precautionary principle offers little by way of assistance in shaping regulatory responses to nanotechnologies. 
· Michael Strug, University College

Coping with Enlargement: Regulatory Reforms and CAD 3 Implementation in the Polish Banking Sector 







Stream: EU Law 1

This paper engages the central thematic issue of the stream. It aims to broadly discuss the consequences of EU enlargement on the Polish banking sector and the issues arising from it. The paper chooses to examine the issue of adoption of EU banking regulatory standards in the context of the recent economic and financial reforms and how such adoption squares up against various banking practices (like social banking, for example). In doing so, the scope of the paper takes into account some of the key socio-legal differences in banking regulatory practices and concepts between the various member states in the European Union and how they have been impacted by Poland's accession. The paper purposes to examine some of the issues in the implementation of the Third Capital Adequacy Directive (CAD - 3) in Polish banking and the current limitations of the Polish banking sector in aiding effective immediate implementation. A key reason for choosing this topic is not just to engage in a discussion of some of the legal and regulatory reforms issues in the Polish banking sector pursuant to EU enlargement but also to understand how one of the largest new EU member states has coped with EU enlargement as a whole. There are two broad objectives of the paper - first, to discuss the scope and evolution of banking and regulatory reforms since Poland's accession to the EU and second, to examine some of the specific legal and regulatory issues that have arisen from the implementation of CAD 3 in the Polish banking sector. 

· Natalia Szablewska, Aberystwyth University 

Stream: Human Rights Practice 4
Human Rights Law and International Humanitarian Law in Non-International Armed Conflicts: Still Divided or is Marriage on the Cards? 
The changing nature of conflicts has brought changes to the existing laws. The formal distinction between lex specialis and lex generalis, and the primacy of one set of laws over the other seems no longer sufficient to deal with the modern-day situation. The relationship between international humanitarian law (IHL) and human rights law (HRL) has never been easy, even if these two legal regimes may be seen as complementary in places. Should they therefore be left as two separate systems (based on the distinction and qualification as it stands at the moment); should they be merged together (as after all they both have similar aims); or rather some new alternatives such as the concept of minimum humanitarian standards could indeed provide the necessary bridge between HRL and IHL (and consequently close the exposed gap)? This paper looks into some possible outcomes and consequences of applying HRL in situations when States deny having a non-international armed conflict taking place on their territory, with particular reference to the situation in Chechnya. The question that will be examined is whether HRL is suitable to govern armed conflict situations when IHL is denied to be applicable at all. Consequently, the issue of differences for victims and parties involved, when one set of law is applied rather than another, will be also studied. IHL applies to armed conflicts, regardless of whether international or non-international in nature. Traditionally, however, non-international armed conflicts have fallen outside of the scope of the law of armed conflict. Even though this is no longer the case, there are still separate sets of rules that apply to international and non-international armed conflicts and fewer rules applicable to the latter. The matter complicates even further when a State refuses to accept that there is a non-international armed conflict, and still can derogate from some provisions of HRL under certain circumstances. The situation in Chechnya is one of such examples. Russia has never declared a state of emergency (thus has been bound by HRL in its entirety), it has also never accepted that it is anything more than an `anti-terrorist operation', which has also been followed by the UN and some other inter-governmental organisations. Undoubtedly, the European Court of Human Rights has played here a significant role in providing justice to victims. But has it been done enough or rather `too little too late' for many? A further analysis can bring some answers as to whether HRL can be a substitute to IHL or it rather remains complementary protection available to individuals. 

· Natalia Szablewska, Aberystwyth University 
Stream: Socio-legal theory and method 1
The Politics of International Law, a study of views and perceptions
The main theme of the politics of international law can be looked at from the perspective of the impact of international politics on the institution of international law, how law structures and conditions the expression of politics, but also through the idea of politics `within' law (Reus-Smit 2004). The importance of these questions lies not only in the possibility of providing tools to facilitate the dialogue between law and politics but also in the significance of this relationship for international practice (Martti Koskenniemi 1990; Rosalyn Higgins 1994). If these two are `inextricably intertwined' rather than distinct and separate from each other, then, the question should be of how to bridge them in a constructive and meaningful way as to achieve system which would enable to understand better contemporary relations between states. This paper therefore aims to investigate perceptions of practitioners working with and in international law and international politics, and their opinions on the changing nature of this relationship, as well as its significance for their work and practice. Research Methodology: In total seventeen face-to-face, semi-structured and open-ended interviews were conducted. The participants were selected from various sectors and professions, as well as they represented various geographical regions (from Europe and beyond) in order to give a more balanced perspective on the topic and possibly also to allow some cultural diversity. The interviews were carried out through the medium of English, Polish and Russian, and the data were collected at various international fora at locations in the Netherlands, the UK, Russia and Poland. Indicative findings: The interviews revealed that regardless of the background or position held by the interviewees, the significance of taking into account political reality of the given situation is not only unavoidable but also necessary in order for the system to function. Even though some practitioners perceived this situation as less desirable, they nevertheless agreed with each other that politics is to a different extent indivisible to the existence and functioning of international law.
· Maki Tanaka, Oxford University 

The Role of Persons with Disabilities in Biopolitical Knowledge Construction through the UN Norm-Making Process 






Stream: Mental health 2

In January 2006, intense negotiations took place at the UN Headquarters in New York. Four years had already passed since the establishment of the UN Ad Hoc Committee in charge of the drafting of the Convention on the Rights of Persons with Disabilities. Although general agreements had emerged in many provisions of the Convention, several contentious issues remained to be discussed. One such issue was the legal capacity of persons with disabilities. At the end of the formal deliberation among state delegations, the floor was opened to interventions from `civil society' participants. As a reprehensive of the International Disability Caucus, a transnational coalition of disability NGOs, a person with intellectual disability took the floor and made an intervention by articulating his experience of institutionalization. Notably, he is a member of the `Panel of Experts' established under the Standard Rules on the Equalization of Opportunities for Persons with Disabilities, which is a soft-law instrument on disability adopted at the UN General Assembly in 1994. The picture of a person with intellectual disability acting as an expert is sharply contrasted with the image of the intellectually disabled through the Foucauldian lens of disciplinary society, namely a category of persons made visible through the rationalizing discourse of the medical clinic and IQ testing. How, then, is it made possible for the person with intellectual disability, once the object of examination and institutional abuse, to emerge as a disability expert? What expertise did he utilize in participating in the international institutional process? More generally, what kind of knowledge is involved in the changing conception of persons with disabilities and the shifting pattern of power relations in the biopolitical management of disability in the international institutional process? To answer the questions, my presentation draws on governmentality as an analytical framework. The presentation first traces the evolution of UN institutions on disability and the shifting conception of expertise by analyzing the text of major UN instruments on this subject matter. It then offers an empirical analysis of the role of persons with disabilities as prominent and indispensable experts in the drafting of the Disability Rights Convention. 

· Jasem Tarawneh, University of Manchester 

Exhaustion of Intellectual Property Rights: Time to Re-open the Debate on Trade Marks and Parallel Imports. 







Stream: Intellectual Property 3
One of the most debatable issues in this era of vigorous trade liberalization and economic globalization is the relationship between intellectual property protection and trade. Nowadays, a substantial percentage of goods and services are protected by some form of intellectual property and the potential for the abstraction of trade because of the territorial allocation of intellectual property rights is considerable. Parallel imports are genuine products sold under the protection of an intellectual property right in one country but then shipped legally to another country without the authorization of the intellectual property rights holder in the country of importation. The exhaustion of rights doctrine is one of the most significant limitations on intellectual property rights as it provide, in general terms, that once a product incorporating intellectual property rights is put on the market with the consent of the owners, then they no longer have the power to control any future sale or movement of the product, because their exclusive right over that product have been exhausted. Therefore, a fundamental link exists between parallel imports and the exhaustion of right doctrine, since the ability of a trader to engage in parallel importation depends on whether the intellectual property rights in the products they intend to import have been exhausted by previous sale. The main focus of this paper is to review the legality of parallel importation of trade-marked products and the measurers regulating it within the European Community. Some of the existing literature suggests that the debate over parallel imports is over. I disagree, since I strongly believe that examining the legitimacy of parallel importation is of great importance to trade mark law because it embodies a more general question regarding the purpose of trade marks and the adequacy of their protection criteria. Parallel importation normally involves genuine products with authentic trade marks which often send accurate messages to consumers about the trade origin and the quality of the goods involved. However, the trade mark is normally used without the consent of its owner; thus the judiciary system is normally faced with the task of balancing the interests of trade mark owners, parallel importers and consumers. Creating an optimal balance between such interests is not a straight forward process as we will discover in this paper. 

· Dania Thomas, Keele University 

Power at the margins: private creditor coalitions, women worker takeovers and the governance of sovereign debt



 Keyword 8: Governance and corporate practices

In what is now regarded as the largest debt default in the history of sovereign borrowings, the Argentine debt crisis of 2001 was triggered by its defaulted private debt obligations. Mainstream economic commonsense requires the protection of creditor interests to ensure that debtors have access to global capital markets. This commonsense is based on the view that sovereigns (as debtors) are private contractors. Further, in the absence of a global, multilaterally negotiated legal framework, lasting solutions to sovereign debt crisis can be found in the private law insulated from democratic oversight. The post-2001 regulatory consensus can be summed up as follows:  collective action by creditors in ad hoc, informal, creditor coalitions is sufficient to ensure fair and orderly sovereign debt workouts in the future. At the other end of the spectrum, the worker-takeovers in response to the Argentine debt crisis disrupt this commonsense view. These social movements expose the myth that solutions to sovereign debt crises do not need to account for their social impact.  The phenomenon of employees taking over the factories that employed them began in 2000. This was in response to cessation of production by employers in the period leading up to the crisis, bankruptcy proceedings and consequent stoppage of wage payments.  Presently, ten-thousand employees control production in 180 companies, ranging from ceramic firms to printing presses. This paper examines the Brukman Textile Factory takeover by women workers who continue production as an employee cooperative and have even doubled their salaries since their takeover. Like the normative frames engendered in private creditor coalitions, the cooperation between the women-workers and the communities that continue to support them, highlight the limits of applying private law reasoning. Instead both responses to the debt crisis can also be seen as versions of socially embedded, self-enforcing governance mechanisms that operate at the margins of the law.  However, unlike the creditor coalitions, the Brukman women worker-takeover represents a non-contractual and gendered form of economic resistance to unregulated global capital flows and in this form may be key to understanding the role that identity may play in international finance and development commonsense.

· Brian Thompson, University of Liverpool, Richard Kirkham, University of Sheffield and Trevor Buck, De Montfort University 

Ombudsmen: locating justice in administration 


Stream: Administrative law 1

This paper examines some aspects of an ESRC-funded research project, Public Services Ombudsmen and Administrative Justice: Models, Roles, Methods and Relationships conducted by the three presenters in 2007-08. The presenters have collected the interview data and are currently writing up the research. The paper consists of a brief introduction and description of this comparative project which examines public services ombudsmen in the UK, Ireland, Australia and New Zealand. This will be followed by discussion of two key aspects arising from the research. Firstly, the desirability or otherwise of strengthening the ombudsmen's `improvement' strategy and its wider constitutional implications will be examined. For example, there has been interest, not without controversy, in developing `own motion' investigation in the ombudsman community. There are also examples of renewed interest by ombudsmen in producing more comprehensive guidance on administrative practice, including complaints-handling training, in order to meet systemic flaws identified from cases of individual redress. Secondly, a critical examination of the `pensions crisis' (i.e. the refusal of a government department to follow the Parliamentary Ombudsman's recommendations) and related matters, will be undertaken, again attempting to draw out the wider constitutional impact. Finally, the way in which the research might contribute to theory building in the field of administrative justice will be explored. 

· Roman Tomasic, Durham University 

Governance and Regulation of China's Top 100 Listed Public Companies: The evolution of legal theory when East meets West 


Stream: Regulation, Governance and CSR 2
China's top 100 listed companies represent the leading edge of China's commitment to improved corporate governance in its corporate sector. To a large degree, this commitment has been driven by top-down regulatory efforts to raise the standards of corporate governance, especially on the part of the China Securities Regulatory Commission and the Shanghai Stock Exchange. Much has been achieved in a relatively short period, although in many respects the journey of improving China's corporate governance practices has just begun. This paper is based on data from over a hundred intensive face to face interviews conducted by Roman Tomasic (and Neil Andrews and Jian Fu) with senior officers of China's top-100 listed companies (as identified in the Fortune magazine annual listing), with independent directors, corporate and stock exchange regulators, professional advisers and others. The paper presents empirical evidence on the state of corporate governance in companies within China's most advanced market sector and highlights some of the key tensions affecting the adoption of improved corporate governance practices in this developing market. The state of PRC corporate governance is of increasing importance as Chinese companies have become increasingly active internationally and as western investors have taken up major strategic shareholdings in these large PRC companies.

Roman Tomasic, Durham University 


Stream: Socio-legal theory and method 1
Doing Empirical Socio-Legal Research in Cross-Cultural Contexts: Theory and Method in Researching Corporate Governance in China's Listed Public Companies 

Undertaking empirical socio-legal research in cross-cultural contexts presents significant challenges for western socio-legal scholars. This is especially so where research is undertaken in the People's Republic of China and the subjects of the research are powerful institutions and organisations of the State. The paper examines the conduct and outcomes of a major empirical study of China's top 100 listed public companies undertaken by a team of researchers that included Roman Tomasic, Neil Andrews and Jian Fu. Face to face interviews were undertaken with 108 informants in nine Chinese cities. These informants were drawn from senior echelons of the Fortune Magazine list of the top 100 Chinese stock exchange listed companies (63 interviews), professional advisers and independent directors (27 interviews) and regulatory and stock exchange officials in China (18 interviews). Some of the findings of this research have been published (see eg (2006) 27(9) The Company Lawyer 278-287; (2007) 9(1) Australian Journal of Asian Law 88-119 and (2006) 2(3) Corporate Governance Law Review 245-309), but the methodology and research strategies of the study are worth further discussion. The study provided opportunities to evaluate the impact of western ideas about the rule of law, legal regulation and corporate governance in a context that was not normally open to such outside research activity. 

· Liz Trinder, Alan Firth and Christopher Jenks, Newcastle University 

Yeah but. No buts: The contact presumption in practice 

Stream: Child and Family Law

In recent years father's rights activists have campaigned for a statutory presumption of parent-child contact post divorce or separation. In contrast, socio-legal scholars have argued that a powerful contact presumption already exists in case law and court practice. Furthermore socio-legal researchers have raised concerns that the operation of the contact presumption can preclude, or inhibit, adequate consideration of child welfare issues. Analysis of case law and empirical studies of court practice based on observation and interview have highlighted the importance of the contact presumption. However, to date, there has been no systematic analysis of how, concretely, the contact presumption operates in practice at the level of the individual case. In this paper, therefore, we draw on 15 hours of audio-recordings of in-court conciliation sessions collected in two county courts in 2004/5. Based on micro-analyses we describe the talk-based processes through which the contact presumption is substantiated. We explore how the parameters of permissible negotiation are established, challenged or reinforced in the interactional processes between parents, CAFCASS officers and solicitors. Building on earlier work by Dingwall & Greatbatch, we focus particularly on the discursive and rhetorical devices used to head off challenges to the contact presumption and the selective facilitation of preferred and dispreferred options. We conclude the paper by discussing the implications of our analyses for court practice as well as current debates about a possible statutory presumption of contact.

· Grace Ying-Fang Tsai, Providence University, Taiwan

Customary Succession Law of Paiwan Indigenous tribes in Taiwan: A perspective from the right to cultural participation  


Stream: Law, Race, Religion and  Human Rights 4

This article pays particular attention to the “Eldest-heir Inheritance Rule” of the indigenous Paiwan tribes that has been neglected and unjustly marginalized in the legal system of Taiwan. The differences between Succession Act of Civil Code and the “Eldest-heir Inheritance Rule” dominating the Paiwan tribes are first compared. Through one case study of succession, the civil court's perspective on both regulatory forces operating in the domestic place of Paiwan tribes is then reviewed. This article finds that the enactment of Indigenous People's Foundation Law in Taiwan, resonating with Article 34 and 40 of the United Nations Declaration on the Rights of Indigenous peoples, has indeed increased the acknowledgement of indigenous peoples' own customary laws and culture in general. However, the indigenous concept of inheritance prevailing in the Paiwan tribes has not been recognized by the existing Succession Act. Based on the discourses of legal pluralism and indigenous people's rights, this article argues that the indigenous legal tradition of Paiwan tribes with reference to inheritance should be respected by the Civil Code in Taiwan. Moreover, the elements of the customary inheritance law should not be defined by the noble class in the Paiwan community alone. The ordinary members of the Paiwan tribes should be able to participate in the reconstruction of the indigenous norm of inheritance as well. 

· Catherine Turner, University of Ulster


Stream: Transitional Justice 3
The Dynamics of Disagreement: Politics and Legal Reform in Northern Ireland 
The law has been the subject of much controversy in Northern Ireland over the course of the “Troubles”. While one side has tended to see it in terms of providing necessary protection from violent subversion, the other has seen it as being used against them and maintaining an unequal balance of power. However, since the Good Friday Agreement in 1998 these perceptions have been shifting, with law now appearing to some to favour those who so flagrantly disregarded it in the past. Objection is frequently raised to human rights legislation on the basis that it favours “terrorists and criminals.” It would, however, be a mistake to dismiss this objection as simply the result of an existing dynamic of antagonism between two political communities. Resistance is also seen in relation to equality measures such as the recently challenged Equality (Sexual Orientation) Regulations and to the proposed Irish Language Act. 

This paper suggests that attitudes towards law and political change in Northern Ireland are deeply rooted in more traditional conceptions of law and the authority of the state. Within Northern Ireland two competing legal traditions exist side by side - one rooted in liberty, the other in authority. This paper explores the basic tenets of each of these political traditions, drawing on the literature of both public law and political theory to demonstrate how these fundamental differences in attitude towards law are played out in contemporary politics. A libertarian conception of law is increasingly challenged through its use as a mechanism to effect radical social change. The paper will examine the current confrontation between these two conceptions of law as a means of explaining the various attitudes that exist towards reform in Northern Ireland. 

· Paul Van Aerschot, University of Helsinki 


Keyword 4: Vulnerability and poverty

On the Right to Participation in Activation Processes in three Nordic Countries

On the Right to Participation in Activation Processes in three Nordic Countries  Paul Van Aerschot Senior Lecturer University of Helsinki  Activation legislation imposes a participation duty on the recipient. Activation policies require the client to be active in order to obtain gainful employment, improve his employability or his quality of life. His active role offers him the opportunity to influence decision-making. In Denmark, Finland and Sweden this positive function of participation is reinforced by the fact that legal provisions confer a general right to participation on the beneficiaries of social services. The enactment of these provisions in the three countries was inspired by two different doctrines, social citizenship and user involvement. One of the functions of participation is to counteract the paternalist tendencies of social welfare arrangements. It is also instrumental in the realisation of social rights, e.g. activation, and of other individual rights such as the right to self-determination and the right to equal treatment. Moreover, participation may reinforce the application of procedural safeguards, for example the right to access of information and the right to have one’s case adequately examined.   The client’s participatory rights are only vaguely defined in the legislation, which leaves their specification to the discretion of the local decision-makers. The analysis of the implementation conditions of the participation provisions shows that there are many obstacles to their realisation. This unfavourable situation is caused mainly by effectiveness demands connected with activation and by the fundamental imbalance in the power relations between the official and the client. Participation should be understood to mean offering a real opportunity to the client to exert an influence on the decision-making process. However, this objective is often not pursued in practice by the officials. This serious implementation deficit was established by empirical studies made in Denmark and Sweden (in Finland no research data concerning this problem have been published). The paper concludes by examining ways to improve the implementation of participatory rights.

· Marjolein van den Brink, Utrecht University 

“If there is anyone, who has an objection to this marriage...” Religious objections to conducting marriages of same-sex couples in the Netherlands  Stream: Law Race, Religion and Human Rights 2 and Gender Sexuality and Law 4 (joint session)

Civil marriage in the Netherlands - religious marriages are not legally valid - was historically a privilege exclusively reserved for male/female couples. In 2001, the possibility to marry was extended to same-sex couples. Thus, there is no such thing as 'gay marriage' in the Netherlands. Some marriage officials, however, refuse to conduct same-sex marriages because of their religious conviction. In the Netherlands this is legally framed as an equal treatment issue. If local authorities do not appoint conscientious objectors as marriage officials (or refuse to renew their contract) this is regarded as indirect discrimination on the ground of religion. Equal treatment legislation does not extend to so-called 'unilateral government acts', such as conducting a marriage. As a result, the few complaints that have been dealt with by the national Equal Treatment Commission focused on the question whether the local government is able to marry all couples who wish to do so, including same-sex couples, without any unnecessary exclusion of orthodox believers who wish to act as marriage officials. 
The present Dutch government, upon taking office in 2006, issued a declaration on the topic, stating that it fully endorsed this approach. However, public debate has not died down. This paper will focus on the developments in the Netherlands, and consider the possibilities for other approaches. 

· Maria Varaki, University of Cambridge

The interests of the victims and the ICC, Article 53 

Stream: Victims in International law 2
The controversial role of the victims in the procedures of the ICC has been widely discussed in the context of victim's participation. On the other hand, Art.53 of the ICC Statute is considered to be an interesting provision, which among other references talks about the interests of the victims. In specific, the prosecutor in order to make his determination whether he should proceed with an investigation or not he must consider, the jurisdiction test, the admissibility test, based both on gravity and complementarity and lastly the interests of justice. With regard to the last criteria, it means that the prosecutor taking into account the gravity of the crime and the interests of victims, there are nonetheless substantial reasons to believe that an investigation would not serve the interests of justice. What is the meaning of the interests of the victims though? It seems to be narrower than the interests of justice but complementary one. According to the most prevailed assumption, victims want always justice to be done. Within the specific context, the Northern Uganda situation consists, an interesting case study, where subsequent research studies among the victimized population prove that the concerns and views of victims have been generally overlooked. The current developments under the Juba Peace Process (Agenda item 3 on Accountability and Reconciliation) indicate in the most characteristic way the significance of victim's voice. The questions I am going to address can be summarized as following: To what extent should/could the interests of victims influence the prosecutorial discretion? What is the relationship between the interests of victims and the interests of justice? Finally, how far is the legitimacy of the ICC based on the interests of the victims? 

· Sally Varnham, University of Technology, Sydney and Patty Kamvounias, University of Sydney Unfair, Unlawful or Just Unhappy? Allegations of Discrimination Made By Students Against Their Universities in Australia. 





Stream: Education Law 2

I think it is most unfortunate that the appellant has engaged in such a barren exercise. He is clearly a person of some ability. One would hope that hereafter he concentrates on furthering his career rather than sparring at shadows (Loizou v University of Melbourne [2000] VSC 1, at para 34 per Beach J). Unfair treatment or discrimination? Reports of state and federal tribunals in Australia contain significant numbers of complaints of discrimination made by students against their universities. Some complaints move from specialist tribunals to re-examination in the courts. Almost universally, the students represent themselves and universities retain legal counsel. Frequently the tribunals concerned pay heed to the difficulties faced by a student in such a position, expressly recognizing the possibility of a miscarriage of justice and stressing the need to ensure against this occurring. Nonetheless they struggle to find a just resolution. Most universities now have detailed policies and procedures in relation to discrimination. Why is it then that many of these matters take on `a life of their own', far away from the pursuit of teaching and learning. Often, many hearings later and poorer in terms of energy and educational achievement, the students fail to achieve the result they seek. Is this because their claims are lacking in merit, or is it that they are insurmountably disadvantaged in framing their actions and in complying with procedural requirements? Clearly, behind each complaint there is a story. An examination of the remedies sought, and of the events leading up to the complaints indicates that almost invariably it is academic decisions rather than discrimination per se which drives the student. This paper examines many of these complaints and considers why it is that students take this path. It considers whether there is a better and more appropriate way to ensure just and efficient resolution of such grievances. 

· Mary Vogel, King’s College, London  Stream: Criminal Justice 3
Plea Bargaining and Access to Justice:  Comparing England and America

Recently, England has moved to formally accept plea bargaining. This is especially interesting in light of the fact that France and China have also embraced the practice at just the same time.  Proposals have been advanced for how plea bargaining might work in the new setting of the UK.  Some, notably in the context of SOCA, are already being acted upon.  This paper reflects on these developments in light of information from America about how plea bargaining originated during the 19th century there and how it has subsequently been transformed.
· Mary Vogel, King’s College, London  Stream: Governance and Corporate Social Responsibility 3
Public and private governance
In thinking about law today, it is sometimes said that there is more law but that the public institutions of the state appear to be playing a lesser role in it. Increasingly, one hears talk of the retreat of the state in favour of neoliberalism and of the blurring of the boundary between public and private in criminal justice. Privatisation is advancing rapidly and practices of discretionary informality in the courts are on the rise. This paper argues that there is a shift underway in the balance between public and private power. It is one with powerful implications for accountability. Contours and dynamics of that shift are explored. 

· Lars Waldorf, University of London 
Stream: Human Rights Practice 3
Beyond Shame: The Unsentimental Education of Human Rights NGOs 
In the past six years, human rights practitioners have enthusiastically embraced the International Criminal Court (ICC) as a powerful tool for punishing human rights violators, deterring future abuses, and repairing victims. Now with the ICC preparing to hold its first two trials this year, there is a need to examine its impact on human rights NGOs and their networks. This paper explores how the ICC is profoundly reshaping human rights practices in four key areas: (1) NGO independence; (2) methodology; (3) legalization; and (4) “vernacularization” (Merry 2006). The international human rights NGOs and “transnational advocacy networks” that played such a crucial part in the Court's formation have been understandably slow to criticize the ICC. The paper will look at how those NGOs and networks have started to reassert their independent, watchdog role as the ICC made early missteps. The ICC and international criminal law offer human rights practitioners a chance to move beyond their core methodology of “naming and shaming.” Now, those human rights violators who cannot be shamed might be prosecuted. Yet, this requires practitioners to refine existing techniques for fact-finding, evaluating witness credibility, and preserving the chain of custody so that the evidence holds up in court. Practitioners have also adopted more rigorous social science methodology to document international crimes (such as genocide in Darfur). The ICC Statute, Elements of Crimes, and Rules of Procedure and Evidence further promote what Mark Goodale (2007) termed “the legal positivism of human rights instrumentalists.” This legal rationality may displace the broader, emotional appeal of human rights talk (Rorty's “sad and sentimental stories”). Furthermore, such legalization runs the risk of privileging legal elites and “depoliticizing” violence, exclusion, and human rights (Rosenberg 1991; Wilson 2007). With the ICC conducting investigations and prosecutions in northern Uganda and the eastern Democratic Republic of Congo (DRC), practitioners are now translating human rights language and international criminal law into the “vernacular” (Merry 2006). At the same time, practitioners are translating local needs and wishes back to the global human rights community and ICC. 

· Faye Wang, University of Bournemouth 


Stream: IT Law and Cyberspace 4
The Hague Convention on Choice of Court Agreements: Its Implications in the Electronic Era 

In an era of information technology, international trade is conducted more and more over the Internet. The traditional rules on jurisdiction are geographically-orientated and generally rely on the place of performance. In cyberspace, the localisation element can be much more difficult to determine as computer users may utilise the boundless Internet from anywhere in the world. Can the most recent approved convention, the Hague Convention on Choice of Court Agreements (thereafter “Hague Convention”), be sufficient to remove the legal uncertainty in ascertaining Internet jurisdiction? Should countries ratify the Hague Convention? This paper will discuss the aims of the Hague Convention, examine its implications upon electronic communications following its ratifications in the UK, US and China and recommend a possible solution to its adaptation to e-commerce disputes in the future. 

· Annapurna Waughray, Manchester Metropolitan University

Caste system, discrimination on grounds of….?      Stream: Law Race Religion and Human Rights 3

No abstract available
· Michelle Weldon-Johns, University of Strathclyde 

Work-Family Ideologies and UK Labour Law 


Stream: Labour Law 1

The work-family conflict has been an issue on the UK government's agenda for a number of years. The underpinning ideology towards working parents and the work-family conflict has, however, developed over time, which is perhaps one reason why it is often discussed as if it were a new concept. This paper will identify three such underpinning ideologies towards working parents and the work-family conflict. The first is the maternity/motherhood ideology, which is characterised by a focus on working mothers. This is evidenced by the primacy given to the medical and physical aspects of childbearing, and the `special relationship' between mothers and their children. The next is the extended motherhood ideology, which is characterised by gender-neutral rights and also underpinned by the aim of achieving equality between the sexes. However, this ideology is deeply gendered, retaining an underlying focus on working mothers. Finally, the family ideology which is also characterised by gender-neutral rights, but this time is coupled with the notion that parents should share earning and caring responsibilities. This is supported by attempts to enable both working parents to utilise the rights and thus care for their children. This paper will use these different ideological models to critically analyse the UK work-family right to request flexible working. From this examination it will be argued that these ideologies are not necessarily chronological, nor entirely unrelated categories. Although this can make classification of some rights challenging, nevertheless, this examination should provide a means by which to interrogate the ideologies of work-family legislation and the development of UK labour law towards working parents. 

· Ruth Wilkinson, University of Manchester 

Unjustified Discrimination: Is the moratorium on the use of genetic test results by insurers a contradiction in terms? 





 Stream: Medical Health Law 4

In this paper I will consider the legal position of genetic test results in the insurance law of England and Wales. According to a strict interpretation of the law, the position is that this information is material to the decision of insurer and should be disclosed with any application for insurance. Failure to disclose material facts such as these can result in an insurance contract being deemed void, which is a significant problem for insurance applicants. However, the British Government and the Association of British Insurers have agreed to a moratorium on the use of genetic test results in insurance decisions, which extends until 2011, and is due for review in 2008. I will examine the provisions of the moratorium and then critically analyse its prohibition of less favourable treatment without justification. I will then consider the notion of discrimination, and ask whether differing treatment on the basis of specific characteristics can ever be justified. I will examine what might be considered sufficient justification, and then suggest that the insurance industry and the general public have different viewpoints on the concept of discrimination. I suggest that this is a significant contributor to much of the disagreement over the issue of using genetic test results in insurance decisions. 

· Glenys Williams, Aberystwyth University 

Keyword 10: Crime Resistance and Identity
"Drugs" cases and omissions liability: Is there a duty of care? 
The recent House of Lords decision in R v Kennedy, has brought a drug dealer's liability for a "customer's" death into the limelight again. The case is one where a drug user died following active participation in the drug-taking process by the drug dealer. However, there is another category of case where the victim has died following an ingestion of drugs, where the dealer has omitted to call for aid which may have saved the victim's life. Usually, prosecutions in both categories proceed either by way of unlawful act manslaughter or gross negligence manslaughter. In the latter it must be proved that the defendant owed the victim a duty of care; he breached that duty; the breach caused the victim's death and was so gross as to justify a criminal conviction. To date, drug dealers have been found not to owe a duty to their customers, and any suggestions that they may (or should) do so, are obiter. Although rejected in Sinclair (and in Russell v City of Columbia), it will be argued that, if such a duty were to be established, it could be based on the derivation of "assumption of duty" (Stone & Dobinson) adopted in R v Taktak (1988: NSW) and seen in US cases i.e. that in assuming a duty of care, the D had "secluded" the victim in such a way "as to prevent others from rendering aid." This could also be extended to form the basis of a wider duty to rescue.

· David Williamson, Gary Lynch-Wood and Rilka Dragneva-Lewers, University of Manchester
Controlling the social impact of firms through civil regulation  Stream: Regulation, Governance and CSR 5
This paper will explore the view that corporate social behaviour can be improved through civil regulation. It is argued that civil regulation does not act uniformly across all firms due to differences that relate to corporate visibility. In an analysis of this variability we identify a number of factors that determine the strength of civil regulation and conclude that it can only supplement other regulatory instruments in certain and quite limited ways. This has important implications for the use of surrogate regulation in this area and for compliance policy more generally. 

· Rebecca Wong, Nottingham Trent University 

Social Networking: Anybody is a Data Controller!

 Stream: IT and Cyberspace Law 4

This paper will look at the definition of a “data controller” within the Data Protection Directive 95/46/EC and consider whether the phenomenon of social networking (through Facebook (FB), MySpace and Bebo) has produced unintended consequences in the interpretation and application of the Data Protection Directive 95/46/EC to the online environment. The Data Protection Directive 95/46/EC defines a “data controller” broadly to refer to the `natural or legal person, public authority, agency or any other body which alone or jointly with others determines the purposes and means of the processing of personal data; where the purposes and means of processing are determined by national or Community laws or regulations, the controller or the specific criteria for his nomination may be designated by national or Community law.' If the definition of the Data Protection Directive 95/46/EC (DPD) is applied literally to social networking sites such as Facebook and MySpace, arguably, not only organisations such as FB and MySpace are regarded as “data controllers” (through Art. 4 of the DPD), but individuals who posted information about others (friends or work colleagues etc.) would also be regarded as “data controllers” and thus have to adhere to the legal rules laid down under the Data Protection Directive 95/46/EC (ie. Art. 7 of the DPD fair and lawful processing; not excessive etc) unless it could be shown that the exemptions under Art. 9 that processing was intended for journalistic, artistic and literary purposes or that Art. 13 exceptions apply. As identified in an earlier paper, Art. 3.2 DPD (Wong and Savirimuthu, Art. 3(2) All or Nothing: This is the Question? The Application of Art. 3(2) Data Protection Directive 95/46/EC to the Internet) is unlikely to apply whereby processing was carried out for private and domestic purposes. This paper is an attempt to address a definitional difficulty that the legislatures did not anticipate. In attempting to protect the privacy of individuals, it is now possible to argue that it is becoming easier for individuals (and not merely organisations) to be brought within the scope of the Data Protection Directive 95/46/EC in a social networking environment. 

· Lisa Yarwood, Exeter University

Defining Justice - A Domestic Not an International Task Stream: Transitional Justice 4
Increasing awareness that the future may lie in reformulating traditional notions of international justice is apparent as domestic forums increasingly assume responsibility in identifying and implementing what they interpret international criminal justice to be. Implicit in this assumption is that the primary lesson from current and past experience, primarily identified with the international tribunals of Rwanda, the former Yugoslavia and given the amorphous nature of the Courts in Sierra Leone and Lebanon, the Panel in East Timor and the Chambers in Cambodia is that criminal justice is not occurring before international forums. Such a conclusion requires several questions to be answered before any of the much needed empirical work that would bear the out the above the assertions is undertaken. Firstly can `international criminal justice' be defined in order to establish a touchstone against which the effectiveness of justice forums is measured. This leads to the second question of how we are able to identify the subjective determination of what the community deems international criminal justice in fact is. A comparative analysis of the instances above illustrates that in each forum the extent and nature of domestic assistance provided to the international forum is representative of the community's perspective of what form `justice' takes and the extent to which the international intervention effects the community's transition to a post-conflict State. The final question this paper must therefore address is that if the subjectivity in its substantive interpretation requires domestic expression is the `international' in `international criminal justice' misleading? Several hypotheses will be considered. 

· Peter Yeoh, University of Wolverhampton 

Will Corporate Governance Practices Converge in the EU? Stream: EU Law 3

Theoretically, there are three main corporate governance approaches. These are the shareholder approach, the stakeholder approach, and the enlightened shareholder value approach currently adopted by the UK through section 172 of the Companies Act 2006. The common objectives of these major corporate governance models are directed at the promotion of fair and equitable treatment of all shareholders; management accountability; transparency of company performance, ownership composition, and management remuneration; and corporate responsibility. They differ mainly in the manner they try to accomplish these. The more widely used shareholder approach requires the agent (or management) to work for the interests of its principal (or the shareholders). In contrast, the stakeholder approach requires management to work for the combined interests of shareholders, financiers, suppliers, employees, and perhaps even the local community. To ensure this focus, representative from these various stakeholders are represented in the board. The enlightened shareholder value model is a hybrid of both these versions. It still requires management to work primarily for shareholders' interests, but has extended this to include considerations of long-term corporate viability, and the interests of creditors, suppliers, employees, and those of the local community as well. As observed from the recently approved EU takeover Code, it appears that the EU is willing to accommodate these different versions, provided they are directed towards the common goals as mentioned. This paper will investigate through cross-country case analysis of some selected members states of the EU to ascertain whether their current corporate governance practices would head towards convergence, and whether this will matter to sound management practices. 

· Peter Yeoh, University of Wolverhampton 
Keyword 8: Governance and corporate practices
Can Risk Management Really lead to more Effective Corporate Practices?
UK listed corporations are guided by the Combined Code 2006, which adopts a risk-based approach to promote better internal controls and more effective management practices. The proponents identify advantages in terms of realisation of competitive advantage, more effective costs controls, enhanced probability of achieving business mission and so on. The detractors fear an overload of bureaucracy and overhead. As it is a form of 'soft' self-regulation involving the 'comply or explain' disclosure rule, which is unlikely to attract financial penalties or state action other than possible public embarrassment, there is apprehension that quoted companies will comply with the form but not the substance of the code.    This paper will undertake a limited investigation of a random sample of cases drawn from the capital market to ascertain the manner wherein they comply with this section of the code requirement and in the process also ascertain its probable effectiveness as intended.

· Sa Yu, University of Ottawa

Towards a Model for the Optimum Implementation of TRIPS Patentability Criteria in Developing Countries  






Stream: Intellectual Property 1

The intersection of intellectual property rights (IPRs) protection, international trade law and development has come under intense scrutiny, both at the World Intellectual Property Organization (WIPO) and the World Trade Organization (WTO). Views on the relationship between IPRs and development range from the extremes of mutual supportiveness to an assertion of IPR being a threat to development. In this research project, I try to provide a clearer picture of the nature of the IPRs and development debate by examining the purview of The Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPS Agreement”) pertaining to patentability criteria. In so doing, I delineate to what extent patent provisions in TRIPS encroach upon developing countries' flexibilities in prioritizing their domestic economic arrangement and development agenda as well as international obligations when implementing patent law and policy. Finally, I propose a model for developing countries to implement TRIPS patentability criteria at optimal levels based on their existing industrial infrastructures, development levels, and institutional frameworks for innovation. In the first Chapter, I will first look at historical development as well as theoretical/philosophical justifications of patent system in general and patentability criteria in particular. I will then review mainstream economic development theories as they relate to patent protection. Lastly, I will collect and compare empirical patent data and analyze fact-based economic and policy report on the rationale and impact of patent protection in stimulating innovation and economic growth. 
In the second Chapter, I put the conflicts between patent and development in the context of the TRIPS Agreement. I first look at TRIPS negotiation history relating to patent. I consider ways in which conflicts between developing countries and developed countries in the area of patent are reconciled or left unresolved, and point out some of the problems that have to be faced in any further reconciliation. I then turn to patentability criteria embodied in the TRIPS Agreement and explore possible interpretations of TRIPS Article 27 for the benefits of developing countries. Finally, I elaborate ways in which flexibilities provided by the TRIPS Agreement can be used by developing countries as per their developmental requirements in the implementation process. The main purpose of the third Chapter is to propose a model for the optimum implementation of TRIPS patentability criteria in developing countries. It is argued that adopting a model which balances the social cost of patent protection on developing countries and benefit of innovation is not only necessary but also essential. 

· Hakeem Yusuf, University of Glasgow
Keyword 7: Governance and judiciary
Transition, Judicial Accountability and Judicialisation of Politics in Africa: The Nigerian Experience 
Judicial accountability is an oft-neglected theme in transitional polities. Articulated efforts at transitional justice and accountability for impunity in post-authoritarian and post-conflict societies have not been directed at institutional accounting for judicial governance in the period of social upheaval. Yet, it is recognised that the judicial function plays a central role in reinstitution of the rule of law. This paper explores the increasing visibility of the judiciary in policy-making and governance in post-authoritarian contexts. It argues that the accountability gap is fatal to transitional justice and democratisation in view of the considerable powers judiciaries wield particularly in transitional contexts. To contextualise, I analyse the judicialisation of politics in Nigeria's post-authoritarian transition. The judicial role is set against the backdrop of an accountability gap and fragile political arrangements. 
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